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Have peruſed this 7 reatiſe, 

intitled the twelfth Part, 
of the Reports of Sir E dward 
Coke Kt. and I do, upon my 
Reading thereof, conceive the 
ſame to be his Collections, n 
that the Printing of the ſame " 
(containing very much good 
and uſeful Learning) will be 
for the good of this Nation, 


and of the Profeſſors of che 
Common Law. , 
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Piaſcb. 4 Jacobi Regis. 
| Foro and SHELDON's Cafe. 


N an Information in the Exchequer-Chamber for the 
King, againſt Thomas Ford Eſq; Ralph Sheldon Eſq; 
and divers others; the Caſe was thus. | 
T homas Ford was before the Statute of 23 Elia. a Recu- 
fant; and for Money lent to Sheldon, ſome before 23 Eliz. 
and ſome after, took a Recognizance in the Names of 
the other Defendants, and took alſo a Grant of « Rent- 
charge to them in Fee, with Condition of Redemption by 
indented : And the Recognizance was 9 
for Performance of Covenants in the ſaid Indenture, and 
afterward. the Statute of the 29 E!. was made, by which 
it was enacted, that if Default of Payment was . in any 
Part of —— (vis. ) of 201. for every Month, Sc. That 
then and ſo often the Queen's Majeſty. by Proceſs out of 
the Exchequer may take, ſeiſe, and enjoy all the Goods, 
and two Parts, c. And after the ſaid and before the 
29 Year of the Reign of the late Queen, - Ford lent divers 
other great Sums of Money to Sheldon, and for Aſſurance 
of it, took a Rent-charge by Deed indented, with Condi- 
tion of Redemprion : And took alſo ſeveral Recognizances in 
the Names of ſome of the other Defendants, for Perfor- 
mance of Covenants, c. as is aforeſaid : which Recogni- 
zances did amount in all to the Sum of 210001. all which 
were to the Uſe of the ſaid Ford, and to be at his Diſpoſi- 
tion, and they were forfeited : And afterward, vis. 41 E.. 


28 according to the Statute. And, If upon all this 
Cale the King ſhould have the Benefit of t Recogni- 
zances, was the Queſtion. | 8 
And this Caſe was debated by Counſel learned on both 
ſides. in Court. And it was objected by the Counſel of 
Ford, that if the Recognizance bad been acknowledged to 
Ford himſelf, they ſhould not be forfeited to the King, for 
the Statute ſpeaks only of Gon And Debts 2 
| u 


Ford was convict of Recuſancy, and did not pay 20 /. per 


$ 
low. 229. 


Page (1) 


on a Forfeirare 
for Recuſancy. 
1 Hawks c. 15. 
St. — El. c. — 
10 556. 
Hob. . 

1 Leon. 

Poſt. ML 


Se. 29. Kl. e. 6. 
Hob. 205, 


Co. 33. 
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not be forfeired, of which there ſhall be a Peſſeſſio fratris, 
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Fox p and SHELDONsY Caſe. Part XII. 
cluded within the Word (Goods.) And therefore, it the 
King grant all the Goods which came to him by the At- 
tainder of 7. S. the Patentee ſhall not have Debts due to 
him, for that the Grant only extends to Goods in Poſſeſſi- 
on, and not to Things in Action. And this Act is a Penal 
Law, and ſhall not be extended by Equity. _ 

2. It was objefted that theſe Recognizances were ac- 

to perform Covenants in an Indenture concern- 
ing a Rent-charge : And therefore ſavours of the Realty, 
and are not within the Intention of the ſaid Act, which 
ſpeaks only of Goods. 

3. No Fraud or Covin appears in the Caſe ; and then 
foraſmuch as no AR of Parliament extends to this Caſe, it 
was ſaid, that the Common Law doth not give any Benefit 
to the King: For at the Common Law, in far ſtronger 
Caſe, if Ceſtuy gue uſe had been attaint of Treaſon; this 
uſe foraſmuch as it was but a Tyuſt and Confidence, of 
which the Law did not take Notice, it was not forfeited 
to the King, and could not be granted: and if en Uſe ſhall 


Sc. and which ſhall deſcend to the Heir, 4 multo fortiori 
a meer Truſt and Confidence ſhall not be forfeited. 

4. It was objected, That if the Forfeiture in the Caſe at 
the Bar accrues'to the King, by the Statute of 29 Elis. it 
ought to be by force of this Word (* Goods: ) But that ſhall 
not be without Queſtion in this Caſe. For Ford hath not 
any Goods, but only a meer Zruſt and Confidence, which 
is nothing in Confideration of Law. 

And to Court cannot adjudge that theſe Recognizances 
belong to the King by Equity of the ſaid Statute, becauſe 
it is Penal : Alſo one Recognizance was taken in the Names 
of ſome of the other Defendants, before the Statute of the 
29 El. which gave the Forfeiture. | 

And for that Reaſon, it cannot be imagined that it was 
to defeat the King of a Forfeiture, which then was not in 
Eſſe, but given afterwards. 

As to the firſt Obje&ion, it was anſwered and reſolved 
by all the Barons, and by Popham Chief Juſtice of England, 
and divers others of the Juſtices, with whom they confer- 
red, that if the Recognizances had been acknowledged to 
the Party himſelf, that they were given to the King with- 
out Queſtion ; for Jura Actions, are as well included 
within this Word, Goods, in an Act of Parliament, as Goods 
in Poſſeſſion. But inaſmuch as by the Law Things in A- 
Aion cannot be 2 over, for that Cauſe by general 

ction (which only he may grant by his 
Prerogative) without ſpecial Words paſs not; A what he can 
grant only by his Prerogative can never paſs by general 


Words. 
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Par XII. Fo D ind SHELDoN's Caſe. 
Words. And it was affirmed, That ſo it had been reſol- 
ved before, that is to ſay, That Debts were forfeited to 
the King by the ſaid Act of the 29 Elis. And where 
the Statute faith, Shall take, ſeiſe, and enjoy all the Goods, 
and two Parts, Sc. Although a Debt due to a Recuſant 
cannot be taken and ſeiſed, yet inaſmuch as there is another 
Word, vis. Enjoy, the King may well enjoy the Debt; 
and by Proceſs out of the Exchequer levy it, and ſo take | 
and ſeiſe, refers to two Parts of Lands in Poſſeſhon, and \ 
enjoy relates 20 Goods. | 
As to the ſecond Objection, it was originally for the Loan 
and Forbearance of Money. And as well the Recognizance 
as the Annuity were made for the Security of the Payment 
of the ſaid Money: Alſo when the Recognizances are for- 
feited, they are but Chattels perſonal. 
As to the third Objection, There was Covin apparent: 
for when he was a Recuſant continually after that Statute 
of the 23 Elis. and for that „ „ to the King, for the 
Forfeiture given by the ſame Act, it ſhall be intended that 
he took theſe Recognizances in the Name of others, with 
an Intent to prevent the King of levying of the Forfeiture : 
And-all the Recognizances which were taken in other 
Men's Names after the ſaid Act, ſhall be preſumed in Law 
to be ſo taken, to the Intent to defeat the King of his For- 
feiture : True it is, That an Uſe or Truſt ſball not be for- 1 Inſt. 192. b. 
feited for Treaſon or other Offence by the Common Law, | 
becauſe it is not a Thing of which the Common Law ta- 
keth any Notice, for that Ceſtuy que uſc, hath neither 7 
in re, nor us ad rem; but by the Common Law, when 
any AR is done with an Intent and Purpoſe to defraud the 
King of his lawful Duty, or Forfeiture by the Common 
Law, or Act of Parliament, the King ſhall not be barred 
of his lawful Duty and Forfeiture Per obliguum, which 
og to him by the Law, if the Act was made 4e di- 
recto. 
And therefore if a Man outlawed buy Goods in the 
Names of others, the King ſhall have the Goods in the 
ſame Manner, as if he had taken them directly in his own 
Name : Soif any Accountant to the King purchaſe Lands 
8 a of _— _ * ſhall _ _ wa 
r Money due unto him. this appears by the Caſe of 
Walter — Trin. 24 Ed. z. Bow. 4- 4 Seaccario, Page [3] 
where the Caſe was, that Walter de Chirton was indebted 
to the King, 1800. which he had received of the King's 
Treaſure, and did purchaſe certain Lands with the King's 
Money ; and by Covin had cayſed the Vendor to enfeoff 
his Friends in Fee to defraud the King, and notwithſtand- 
ing took the Profits himſelf b And afterwards Walter Chir. 
2 | Jon 


* * * 2 i i. 
. 4 - mt . 1 Ao. - 
" CE Pn" r 9 


= e y 


Fond and Sumo, Caſe. Part. XII. 
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the Matter was fou Inquiſition, and by Judgment 
* Tand was ſeiſed into the Ki Hands Quonſue; ſor in 
3c. u b. the Caſe of the King, an Act by Covin, Per obliguum, 
Tear b29.b. ſhall be equal to an Act done De directo, to the Party him- 
3 b. ſelf; for, Rex fallere non vult, falli autem non poteſt : See 

114. d. . . | L . 

11 Co.90.a. another Precedent, Trim. 24 Fd. 3. Rot. 11. Suis Regis, 
SLED where one Themas Favell was Collector of Tithes and Fit- 
—* 221, teens, and was ſeiſed of certain Lands in Fee ſimple, and 
Hardr. 25,26. having divers Goods and Chattels, Die — ae 
1 Vent. 432 collectione & levatione, of Tenths and Fifteens, Languidus 
in extremis alienavit tenementa ſua & bona & catalla di- 
- wer/es perſonis, and died without Heir or Executor. In this 
_ - Cale by the Prercgative of the King, Proceſs was made as 
wuell againſt the Ter-tenants, as againſt the Poſſeſſors of the 
Goods and Chattels, although they were not Executors, 
Ec. Ad computandum pro collectione predifla, & ad re- 
ſpondendum & ſatisfaciendum inde Regi, &c. Et he per 
Cancellarium Anglia & Capitales Fuſticiarios Angliæ, & a- 

liorum Fuſticiariorum utriuſque Banci ; Quod nota bene. 
As to the fourth Objection, Non refert, whether the 
Duty do accrue to the King by the Common Law, or by 
. Statute 3 but be it the one way or the other no Subterfuge 
that the Party can uſe, can defeat or defraud the King: 
. And altho' one of the Recognizances was taken before to 
" Statute of 29 El. yet that was to his uſe, and for that it is 
in the Nature of a Chattel in him, and was taken in the 
Names of others to prevent the Queen of her Forfeiture, 
which ſhe might have by the AR of 23 EL and although 
- Ford was not convict until 41 Fl. that is not material, for 
at all Limes before that, he was ſubject to a Forfeiture for 


Paſch. 4 Jac. 
In the Chancery, 27 Tani, 29 Eliz. Inter 
Johannem Dominum g. John de Bletſo que- 


rentem, & Decanum & Capitalem Gloceſtriæ 
r oe 


| T* E Caſe was, That the Plaintiff brought a Quare Appropriation, 
Impedit in the Common Pleas, againſt the Defendant, * 
for the Church of Penmarł, in the County of Glamorgan; Chancery. 
which Suit was ſtaid by Aid prayer, and the Record was ee Waſon's 
removed into the Chancery; upon which the Plaintiff — * 
moved for a Procedendo, and upon Oyer of Cauſe, before 3 K. 
Sir Thomas Bromley Lord Chancellor, in the Preſence of Cotton's Re- 
Sir Gilbert Gerrard Maſter of the Rolls, and Shute and 1 2 1 
Wyndham Juſtices, and Pop ham Attorney, and Egerton So- 571, © "a 
| licitor of the Queen, the Plaintiff ſhewed a Gift in Tail | 
of the ſaid Advowſon made to his Anteceſſor, in the 18 K. 
2. and a Verdict for his. Anteceflor in the 12 H. 8. and a 
Preſentation by his Grandfather to' the ſaid Church, of a 
Clerk who was admitted, inſtituted, and inducted, with 
Poſſeſſion for certain Years, and divers other Matters to 
rove the Title of the Plaintiff, yet for this, that the De- 
ndant and thoſe from whom he claims, Time out of Mind, 
had had the Poſſeſſion of the Parſonage as Impropriate ſa- 
ving Interruption for ſome ſmall Time.) And for this that it 
| be a dangerous Precedent to the Queen and others, _ 
Owners of Impropriations, being able to maintain * the Ap- P-1ge [4] 
| Propriations to be perfect in all Points and Circumſtances, . 
which are requiſitè to the making of an abſolute and com- 
pleat Impropriation, the Appropriations being made of an- 
cient Time. | 
It was reſolved by this Court of Chancery, by the Advice 
of the Juſtices and Counſel learned of the Queen, that no 


. Procedendo in loquela ſhould be granted. 


Vide Ridley fol. 153, 154. the beginning of Appropria- 
tions and of Aunuities to be diſtharged of Tithes ; it was 
after Benedict who was the Inſtitutor of Monks, &c. 

And note there the Reaſon of Prayer being referred 
before Preaching. legium 192, 

Vide 155, ibid. That the Saxon Kings appropriated eight 192. Hi tory of 
Churches to the Monaſtery of Croyland, as appears by EY Sag . 
Ingulphus who was Abbot there. ONS 

Be. B 3 Trin. 


Seldeni ſpeci- 


Endowment 

is preſumed 
when a Vica» 
ridge hath 
long cont nu- 
See Watſon's 
Ciergyman's 
194,.39 I, 392, 
&c. 


2 Co. 47: 


ridge was never endowed. ' An 


* 
D 


2 Cro. 252. 
Folt, 5. 


| effe afta, And it ſhall be of dangerous Precedent to exa- 
mine the Originals of Impropriations of any Parſonages, and 


Plaintiff, 


Trin. 30 Eliz. 
In the Exchequer-C hamber. 


Tntcr Thomam Crimes & alios QOuerentes, & 
Henricum Smyth Deferdentem. 


PHE Caſe was ſach ; The Abbot of Sulby held the 
Parſonage of . Pulbenham in the County of Leiceſter 


appropriate, which as a Parſonage impropriate came to 


King H. 8. by Diflolution of Monaſteries, Anno 31. H. 8. 


who in the zyth Year of his Reign, granted it in Fee: farm; 


under which grant the Plaintiff claimeth ; the Defendant 
had obtained a - Preſentation of the Queen, and to deſtroy 
the ſaid Impropriation did ſhew the original Inftrument of 
it, Anno 22. Ed. 4. with Condition, that a Vicaridge ſhould 
be competently endowed, and — that the faid Vica- 

d for that very cauſe the 
Impropriation was void, and in truth there was no Inſtru- 


—_ nor direct Proof of any Endowment" of the Vica- 
T ©, l 


But for this that the ſaid Rectory was during all the 
Time of the Impropriation ſuppoſed, reputed, and taken to 
be appropriate, and by all that Time a Vicar preſented, 


admitted, inſtituted, and indudted as a Vicar rightfully en- 


dowed, and paid his Firft-fruits, and Tenths : 

It was reſolved by all the Court, That it ſhall be pre- 
ſumed that the Vicaridge in reſpect of Continuance was 
lawfully endowed, for that Omnis preſumuntur ſolemniter 


the Endowments of Vicaridges, for that the Originals of 
them in Time will periſh. And ſo it was Jed 


for the 


mo wk wy ow a a6m_acnd. et K ac es / Ä a de EE 


Paur xn. 
Rs . — — — 
Hill. 4 Jac. Regis. 


Inter Willielm. Bedle gen quer & Thomam 
Beard Clericum, Jacobum Wingfeild ilitem 
& Mariam Wingfeild Defend. 


PHE Caſe was thus, Anno 31. Ed. 1. The King being Chancery: 
ſeiſed of the Manor of Kimbolton, to which the Ad- Impropriation 
vowſon of the Church of Kimbolron was appendent, by his 70r void be. 
Letters Patent granted the ſaid Manor, with the Appur- {arc-rail m 
tenances, to Humphrey de Bohune Earl of Hereford, in the Patron, 
Tail general. Humphrey de Bohune the Iſſue in Tail, by Srantor, &c. 
his Deed; in the 40 of Ed. 3. granted the * ſaid Advowſon Page [5] 
then full of an Incumbent to the Prier of Honeley, and his 
Succeſſors: 3 the noe 3 oy held it, In "56 144, 
proprios uſus ; upon this riation made. Concure 5. 
rentibus is que in 6 after the Death of the 3 
Incumbent, the ſaid Prior and his Succeſſors held the ſaid 
Church appropriate, until the Diſſolution of the Monaſtery, 
in the 27 H. 8. the ſaid Manor deſcended to Edwara, 
Duke of Buckingham, as Iſſue to the ſaid Eftate-tail, And 
the Re verſion deſcended to King H. 8. The Duke in the 
13 H. 8. was attaint of High Treaſon, 14 H. 8. Tho 
King granted the ſaid Manor, Oc. with all Ad vowſons ap- 
pe ent, Sc. to Rich. Wingfield, and the Heirs Males of 
is Body, 16 H. 8. It was enafted by Parliament, that 
the ſaid Duke ſhall forfeit all Manors, &c. Advowſons, 
Sc. which he had, E9c. in 4 H. 8. The King, Anno 37 H. 
8. granted and fold for Money the ſaid Rectory of Kim- 
bolton, as impropriate in Fee, which by mean Conveyance 
came to the Plaintiff for 1200 J. 37 El. Beard the Defen- 
dant did obtain a Preſentation of the Queen by Lapſe, pre- 
tending that the ſaid Church was not lawfully impropriate 
to the ſaid Prior of Stoneley. 
1. For this, That Humphrey, who did grant it to the 4Co 31,33,74, 
Prior, had nothing in ir, for that it did not paſs to his 37 22.1 GO 122. 
Anceſtor by theſe W ords ¶ Manerium cum pertintibus.) See 10 Co. 64. 
. Watſon 89, 92. 
2. Or for this, that he had no more than an Eflate in 10 Co. 96, 9), 
Tail, and then by his Death his Grant was void. > TY 


3 Co. 84. 
B 4 But 
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In But jt was reſolved by the Lord Ellefinort, 
| cellor, with the principal Judges, and u 
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BE DIL E verſus BEAR D. Part XII. 
F. A Cham 
pon Conſideration 
of Precedents, that the Plaintiff ſhall. enjoy the ſaid Recto- 
55 For altho that by any Reg which can now be ſhewn, 
the Impropriation is defeCtive (for by nothing which now 
appears, the Iflue in Tail had any Thing in the Advowſon 
at the Time of his Grant to the {aid Prior, for that the Ad- 
vowſon did not paſs by the Grant of the King, by thoſe 
Words (Cum fertinentibus) yet it ſhall be now intended in 
reſpe& of the ancient and continual Poſſeſſion, that there 
was a l:wful Grant of the King to the ſaid Humphrey, who 
| xn in Fee, ſo that he might lawfully grant it to the ſaid 
Priory, (Omnia præ ſumitur ſolempniter eſſe acta.) And all 
ſhall be preſumed: to be done, which might make the an- 


.* cient Impropriation good: For Tempus eft edax rerum; 


and Records and Letters Patent, and other Writings, ei- 
ther conſume” or are loft, or imbeziled : And God forbid, 


that ancient Grants and Acts ſhould be drawn in Queſti- 
on, although they cannot be ſhewn, which at firſt was 


neceſſary to the Perſection of the Thing: And if the Im- 


propriation had been drawn in Queſtion, in the Life - time 


of any of the Parties to it, they might have ſhewn the Truth 


of the Matter: But after the Death of all the Parties, and 
after ſo many Succeſſions of Ages, (in all which the ſaid 
Church was eſteemed and allowed, to be rightfully im pro- 
priate.) If any Objection or Exception ſhould now prevail, the 
ancient and long Poſſeſſion of the Owners of the {aid ReQo- 
ry ſhould hurt them. For if theſe Objections or Excepti- 
ons had been made in the Lives of the Parties, without 
any Queſtion they had been anſwered, or otherwiſe in ſo 
many Succeſſions of Ages, it would have been impeached 
or impugned. | I 
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q Caſe of Forfeiture by Treaſon. | 


LI. 43 Elia. A Caſe was moved to all the Juſtices; Te- . 


11 nant in Tail before the Statute of 27 H. 8. made a Treaſon. 
Feoffment in Fee, to the Uſe of himſelf and his Wife in E 
Tail; And after the Statute of 2) H. 8. is made, the Hub ger Corron's 
band was attaint of High Treaſon, 31 H. 8. and died, the Records 53, 
Wife continued in Poſſeſſion and ted, their Iflue enter, and 59» a 33% 
dye, and this deſcends to his Iſſue: And all this eſpecial 33, % Ke. 


matter is found by an Office. | 400, 662, 670, 


The Queſtion was, If the Iſſue in Tail, or the King, 9. 
ſhall have the Land; and it was objected that the Right 
ot the ancient Eſtate-tail cannot be forfeited for divers 
Cauſes ; Vis. 2 3 . 
1. For this, that the ancient Eſtate was difcontinued, 3 Co. 1, 2, 3. 
&c. 


and ſuch right of Action cannot be forfeited ; as it is agreed 


in the Marqueſs of Wincheſter's Caſe. 

2. The Feoffor himſelf, as this Caſe is, had not 
right to the ancient Eftate-tail (for by his Feoffment his 
Right was utterly gone) was attaint, and he cannot forfeit 


What he hath not. 


3- The Iſſue in Tail is remitted to that ancient right 
which cannot be forfeited : And the new Eftate-tail which 
was derived under the Diſcontinuance, and which may be 
forfeited by the Statute of the 26 H. 8. cap. 13. is continu- 
ed; and by Act in Law, vis. The Diſcent and Remitter 
avoided : And the Eftate of the King may be deveſted out 
of the King by Remitter, which is an Act in Law. As 
if Diſcontinuee of Tenant in Tail, grant the Land to the 
King, his Heirs and Succeſſors: And the King grant the 
Land to Tenant in Tail for Life, the Remainder to his 
Son and Heir apparent for Life, Tenant for Life dies, tho 
Ifue by Act in Law is remitted : And by this all the E- 
ſtate of the King which he hath under the Diſcontinuance, 
is deveſted out of him, and with this accords Plow. Com. 
489. in Nicols Caſe : ſo in the Caſe at the Bar, the new 
Eſtate under the Diſcontinuance which was forfeitable is 
now purged by the Remitter of that ancient Right; and 
the Free which the King hath, is by that defeated and a+ 


voided. 
Reſolved 


2 _ Words, if there was not any Saving, the Right of the anci- 
ent Eftate-tail was bound, then the Saving is, ſaving to 
- .. Every Perſon, Oc. (other than the Offenders, their Heirs 


- Uſes) all ſuch Rights, ſo that the Offender and his Heirs 


Page U) 


Ar being lawfully convi of High Treaſon, c. 
Lande, Tenements, and Hereditaments, which any ſuch 


manner of Heirs,- and for this 


on ͤ which is not forfeitable, and an Eſtate of Inheritance 


Caſe of Forfeiture by T1 reaſon. paar XII. 


Reſolved that in this Caſe the Iſſue in Tail was barred : 
And that which had been ſaid, anſwered, confeſſed, and 
avoided, For Truth it is, that right of Action cannot be 
given to the King, by the Statute of the 26 H. 8. But 
when Tenant in Tail diſcontinues his Eftate to the Uſe of 
himſelf in Tail, and after is attaint of Treaſon, now by the 
Statute of 26 H. 2. he doth not forfeit only the new Eftate 
in Tail, but by this the Right of the ancient Eftate is bar- 
red for ever : For the Words of the Statute are, That eve- 


| forfeit to the King, his Heirs and Succeſſors, all ſuch 
Offender ſhall have of Eftate of Inhetitance: By which 


and Succeffors, and ſuch Perſons as claim to any of their 
are excluded out of the Sav 


erg 
are e 
of the AQ, © ity : { 


And ſo note a Diverſity between a naked Right of AQi- 5 


which is forfeitable, coupled with an ancient Right, for which 
the Forfeiture of the Poſſeſſion is barred * by the ſaid AQ. 
And when all this appears by Office, then is the Iflue in 
Tail notwithſtanding the Remitter barred by Force of tho 
faid Act of Parliament, to which all are Parties or Privies: 
And it is not like to the Caſe in Plowden's Com. of Remit- 
ter, for this'is no Bar of an ancient Right. | 
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AAT XII. 


Paſch. 4 Jac. Regis 


Caſe at a Committee concerning Biſhops. 


4. 'T- this Parliament held, Paſeh. 4 Fac. Regis, it was Biſhops whe- 
moved and ftrongly urged at a Grand Committee of _ native 
ords and Commons in the Painted Chamber, that ſuch Wynne: 


- 


diſhops as were made and created after the firſt Day of gyman's Law, 
ais er of * were not 2 Biſhops; * ' * 
1. Admitting that they were Bi yet the Manner . 
Form — their Seals, Stiles Proceſs, and Pro- „ 
eedings in their Eceleſiaſtical Courts were not conſonant to 

aw: And their Reaſon was for this, that it is provided by f 
he Statute of 1 EA. 6. cap. 2. that from thence forward 8 t. 1 E. c. 3. 
Ziſhops ſhould not be Elective, but Donative by the Let- 5 Co. 9. 

ers Patents of the King: And that foraſmuch as at this Vide Polt. 13, 
Day all Biſhops are made by Election, and not by Donati- 

pn of the King, according to the Act; for this Reaſon, if 


= he ſaid Act of 1 Ed. 6. be in Force from. the Time that 
p t took its Effect, the Biſhops are not lawful. 
5 2. By the ſaid Act of x EA. 6. it is further enacted, that 


ul Summons, Citations, and Proceſs in Ecclefiaſtical Courts, 
all be made in the Name and Stile of the King, and that 
heir Seals ſhall be _— with the King's Arms, and 
that Certificates ſhall be made in the Name of the King. 
And whereas the ſaid Act of 1 EA. 6. was repealed by ® 5,4, K. c. 
72 Act. 1 Marie Parliam. 1 cap. 2. Sefſ. 2. And the & Mar. 
aid Act 1 Mar. is now repealed by a Branch of an AQ, Selb, 2. c.1. 
1 Zac. cap. 25. verſus finem, for by the ſame AR it is en- C. 
ated, That the faid AR of 1 Mar. ſhall be expreſly re- 
pealed : The ſaid Act of 1 Eg. 6. is now in Force. 

For when an Act of Repeal is repealed, the firſt Act re- 
pealed is-revived, Sc. as appears in Spencer's Caſe, r5 Ea. 
3. Title Petition 2, 
And for this, it was concluded that the ſaid 1 EZ. 6. c. 2. 
being in Force, by a Conſequence all Biſhops made after the 
Act r Jac. were not la Biſhops : and for that their 
Stile and Proceedings after the ſame Act were in the Name 
of the Biſhop, and not in the Name and under the Seal of the 
, King; for this cauſe the Proceedings were unlawful, Quia 
s 0hſervata forma, inſertur adnullatio adtus. And theſe 

were Matters of great Import and Conſequence. 1 


Caſe at a Committee PRT XI 


As to theſe Objections, upon Conſideration had of then 
by Commandment of the King, it was anſwered and reſo. 
ved by Popham Chief Juſtice of England, and Coke Atte 
'ney of the King, and afterwards affirmed by the Chief B 
ron, and the other Juſtices then attendant to the Parliament, 
upon good A dvice and Confideration, that although th, 
faid Act 1 Mar. be repealed, that yet the ſaid Act x EA. 
cap. 2. for other Cauſes is not now in Force, but remains re 
pealed: yet true it is, that when an Act of Repeal is re 

ed the firſt AR, as hath been ſaid, ſtands in force, and 
is implicite revived. But it is to be obſerved, That the 
ſaid AR, 1 Ed. 6. was repealed, adnulled, and annihilated 
by three ſeveral Acts of Parliament: And as a Man which WA 
is bound by three ſeveral Bonds, although he break one d 
| two of them, yet the third which remains whole will bind nd 
Page [8] him: So when * the Words of three ſeveral Acts repeal ea 

5 adnull an Act, altho that one or two of the Acts of Repei 
vid. Cod.zs, or Adnullation are repealed, yet the other which remain ni. 
36, 132, 967, in Force, adnults the firſt Act: Firſt of all, the Act of 1 ie. 
5 expreſly-repealed the Act of 1 Ed. G. c. 2. and the Act on 

1 & 2 Ph. G Ma. hath likewiſe ſufficient Words to repeal 

and adnul the ſaid AR of f EA. G. as to Stile, Seal, and 

Proceſe, in Court Chriſtian, altho' that the Act of 1 Mar, 

Parlia. 1. had never been made, the Words of which Ad 

ate; and the Eccleſiaſtical Juriſditions of the Archbiſhops 

Biſhops, and Ordinaries to be in the ſame Eſtate for Pro 

ceſs of Suits, Puniſhment of Crimes, and Execution of 

Cenſures of the Church, with knowledge of Cauſes belong 

ing to the ſame; and as large in theſe Points as the faid Ju Bi 

riſdiction was, Aung 20. H. 8. And altho' that the ſaid Ad 

of 1 Mar. hath by expreſs Words repealed the ſaid Act . 

„ Ea. 6. and for that it may be faid, that the ſaid Act of f 
ISI 1.89 2 Ph. & Ma, could not repeal that which was repeal 
1 ed before; yet it was reſolved that now, in as much as the clu 
Repeal which the Act of 1 Mar. operates, is now adnulled 
and repealed, it follows, that if now the Act of f £3 2 Ph, 
Ma. be in Force, or if the faid Act of the 1 Eliz. cap. 1. 
operate only as to the ſaid Act of the 1 & 2 Ph. G Ma. i 
makes that the ſaid Act of 1 EA. 6. cannot alſo ſtand, Quid 
leges poſteriores priores contrarias abrogant. But it an 
objected that the ſaid AR of the firſt and ſecond of Ph. & R. 
Ma, is repealed by the Statute of 1 El. 1. And it was an-Wwe 
ſwered and reſolved that it was enacted by the AR of the tio 
1 Eltz. that the ſaid Act of x £9 2 Ph. & Ma. and ever} th 
Branch and Article of it (other than for ſuch Branches 8s bew. 
hereafter expreſſed, ( ſhall he repealed : - and after by the iP, 
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other Branch of 1 El. It is enacted, that all other Laws, Sts ¶ ve 
tutes, and every Branch thereof repealed and made 1 
8 8 | J 


Ar XII. concerning Biſhops. | 

the ſald Act of x C2 of Fh. & Mz. and not in this A 
pecially mentioned and revived, ſhall remain and be re- 
-aled and void, as the ſame were before the Making of the 
Lt: But the Act of 1 BA. 6. was, as hath been ſaid, re- 
ealed by the Act of 1 & 2 Ph. & Ma, and the Act of 
Ed. 6. is not revived ſpecially by the Act 1 H. yet the 
\& of 1 EA. 6. remains repealed as it was before the ſecond 
et, which hath ſufficient Words to repeal and adnull the 
of t EA. 6. and to anſwer both the Objections; the 


nd further enacts, that it ſhall ſtand in full Force and Effect, 
o all Intents, Conſtructions and Purpoſes. And by the fait 
& of the ſaid 25 H. 8. c. 20. It is provided that at every 
voidance of any Archbiſhop or ' Biſhop, the King; his 
eirs and Succeſſors may grant to the Prior and Covent, 


ſeal, as of old Time hath been accuſtomed, to proceed 


peil o the Election of an Archbiſhop, or Biſhop, with a Letter 
ain iflive containing the Name of the Perſon which they ſhall 
Mi &ic& and chuſe, Gc. And further by another Branch in the 
N of ame AR, It is enacted, That every Perſon choſen elected, 
peil ind inveſted, and conſecrated Archbiſhop or Biſhop, ac- 


ording to the Form and Effect of this Act, ſhall do and 
xecute every the Thingan d Things, as any Archbiſhop or 
Biſhop of this Realm, without the Offending of the Prero- 
gative Royal of the Crown, and the Laws and Cuſtoms of 
he Realm, might at any Time heretofore do: And theſe 
wo Branches anſwers to both the Objections, vis. For the 
Manner of Election and Conſecrat ion of Archbiſhops and 
Biſhops, and alſo for the Making and Execution of all 
Things which belong to their Authority, as any Archbi- 
Mop or Biſhop might have done before the Making of the 
ſaid Act of 25 H. 8 within which Words the Stile and Seal 
of their Court, and the Manner of their Proceedings are in- 
cloſed. And now the Act of 1 Elia. * r. having reviv'd 
the Act of 25 H. 8. and enacted that the ſame ſhall ſtand 
and be in full Force and * Strength, to all Intents, Conſtructi- 
ons and Purpoſes ; from hence it follows, that the Act of 
1 El. reviving the 25 H. 8. hath repealed the Act of 1 Ea. 
6. for in an Act which was repealed, the Repeal is void and 
annulled : And this was the principal Canto of the faid 
Reſolution, for both the Points upon which the ſaid Doubts 
were conceived. And it is to be obſerved, that the Inten- 
tion of the ſaid Repeal by the Act of 1 Fac. was to [repeal 
the ſaid Act of 1 Mar. ----- As to an Act made 5 Ed. 6. by 
be which it is enacted, That the Matrimony of ail and every 
the Prieſt, and other Eccliſiaſtical and Spiritual Perſens ſhall 
Sta BN Le adjudged, deemed, and taken, for juſt, true, and lawful 

WY Mairr- 


tatute of 1 Elis. cap. 1. revives the Act of 25 H. 8. c. 20. Cod. 125, 87 r. 


nd the Dean and Chapter, Ec. a Licenſe under the Great Conge de 


IT, 
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Caſe at Committee, &c. PART X 


„ to all Intents, Conſtruftions and Purpoſes 
And that all Children born in ſuch Matrimony ſhall by 
deemed and adjudged, to all Intents, Conſtructions ani 
Purpoſes, to be born in lawful Matrimony, and be legi 
timate and inberitable, to Lands, Tenements, and Hereii. 


 Mairimony 


taments; and that they ſhall be Tenant by the Courteſy ani 
Tenant in Dower, Oc. ſo that now the ſaid Act of 1 J 
being repealed, the ſaid Act of 5 Eg. 6. cap. 10. is now in 
Force, and the Matrimony of all Ecclefiaſtical Perſons and 
their Iſſue, lawful and legitimate, to all Intents, Conſtructi. 
ons and Purpoſes, by which the Doubt amongſt the Vulgat 


is well explained. 


But the Repeal of all the AR of 1 Mar. by which diver} 
other Statutes were repealed, being repealed generally 


without any Reference as to the ſaid Act of 5 Ed. 6. ac 


cording to the Intention of the Parliament fub ſilentio, made 
the ſaid Scruple. And yet as it appears by this Reſolution 


upon mani t and direct Matter, no Inconvenience of the 
general Repeal of the ſaid Act 1 Mar. doth inſue. 


And note, by our Books it appears, that if a Deacon or 
Prieſt take a Wife, the Marriage was voidable by Li. 
vorce, and not void, for they had not vowed Chaſtity: 
And for that, if they had Iſſue, and one of them dies, 
the Iſſue ſhould be inberitable. Bus if a Munk o 
Nun, or other religious Perſon which had made 4 
Vow of Chaſtity, had married, this Marriage is void: 
And this doth appear 5 Ed. 2. Title Non, ability, 


26. 19 H. 7. Title Baſtardy 33. 21 H. 3. 39. b. 


Mich. 
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Mich. 4 Jac. 


Caſe of the Stannaries. 


II was reſolved in the Star- chamber in the fame Term, 
that the King had not the Pre- emption of Tin in Corn- 
wall by any Prerogative. For Stanni fodina, nec plumbi ſo- 
dina, Cc. or other ſuch baſe Mines, do not belong to the 
King by his Prerogative, but to the Subject which is Owner 
of x Land. But the Pre-emption of Tinn in Cornwall 
belongs to the King as an ancient Right and Inheritance 
due to the King, as well of Tin in the Land of the 
Subject as in his proper Demeſnes: And although that 
now a Reaſon cannot eafily be rendered of Things done 
before Time of Memory, yet it may well be, thet all the 

Land of the County was the Demeſne of the King; and 
„upon Grant of the Land the King reſerved the Mines 
to himſelf; for theſe Mines of Tin are of great Antiquity, 
4 35 ap after, Ex Diodoro Siculo. Et certo certius eſt, 
y, | that all the Land in England is derived mediately or im- 
mediately from the Crown, for all Land is held mediately 
or immediately of the King, and for this Reaſon ſuch a 
Profit apprender may have a reaſonable Commencement : 
And where Uſage hath allowed it to the King, it doth 
belong to him. True it is, that all the County of Corn- 
call was within the Foreſt of the King; and that * it was 
diſafforeſted by King John, as appears by Cambaen. And 
what Confideration the Country gave for it to the King 
concerning Tin cannot now appear, but this appears plain- 
ly, that before the 33 Ed. 1. all the Tin in Cornwall 
and Devon allo, to whomſoever the Land belonged, ap- 
pertained to the King : And this is proved by divers ex- 
preſs Records, and by an ancient Charter of King Jobn a- 
mongft the Records of the Biſhop of Exeter in hac Verba. 


lutem, Sciatis quod intuitu Dei & pro ſalute anime no- 
ſire, &c. dedimus conceſſimus ac præſenti charta noſtra 
confirmavimus Deo & Eccleſie beati Petri Exon, & ve- 
nerabili patri Simoni Exon Epiſcopo & ſucceſſoribus 


4 


fuis Exon” Epiſtopis, decimam de antiqua firma _ 


Pre-emption 
of Tin in 
Cornwall. 
See Cotton's 
Records 56, 
142,197,346, 
355. 4 Inſt, 
229,230,006 
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Fohannes Dei gratia Rex Angl, &c. Omnibus balivis ſa- In Regiſtr. 


Co. A laſt. 2 32. 


954 # 


33 Kd. i. 


Com. 327. 


35 Ed. 1. in 


Paten. 1 H. 3. Rex, Roberto de Courtney ſalutem. Mandamus vobis 
- memb. 4. d ſine dilatione & difficultate aliqua, habere facieti 
| Trabelt Regin matri noſtr”, ſtannaria Com. Devon. cum 
E Cuneo & omnibus pertinent. 
Teſte Com. Mareſcallo, &c. 
4 H. 3. Fines ; , , 
5 H. 3. Rex conceſſit Fohanni, filio Richardi, ſtaunariam in 


wcH.3.memb.g Nerz &c. Siatis quod conceſſunus Ricardo dileFfo fra- 


10 Ed. z. Inqui. For this that Decima ſtannariæ noſtr in Com Cor- 
2. numero 29. % & Devon. do _ to the Biſhop of Exeter; 


grant all Tin- Note, there are two ſeveral Charters, both bearing 
ners. Vide Pl. Date 10 Aprilts An. 33 Ed. 1. The one Ad emendatio- 


the Treaſury. 


8 Caſe of the Stannaries. PART XII. 
| Com. Devon" & Cornu: Habendum ſibi & ſucceſſoribus 
ſuis tum omnibus libertatibus & liberis conſuetudini bus 
ad eam pertinentibus, per manus illius vel illorum qui Stan- 
narium habuerint in cuſtodia, &c. | 


Cornubia reddendo 1000 Marks. 


tri noſtro ſtaunariam noſtram Cornul”, cum omnibus per- 
tinentibus, with Prohihition that none tranſport any Tin 
without Licence of the ſaid Richard. 


It was therefore commanded to' the ſaid Sheriff to va- 


lue the faid ——_ ſo that the Biſhop may have | 


that which to him doth belong, viz. vera decima ſtan- 
nariæ; in which note ſtannariæ noſtr e. 


nem Stannariarum noſtrarum in Com Devon: And the 
other Ad emenadationem Stannariarum moſtrarum in 
Com” Corunb: Conceſſimus eiſdem Stannatoribus quod fo- 
dere poſſunt ſtannum & turbus ad ſtannum fundendum 
ubigue in terris noſtris, & vaſtis noſtris, & aliorum 
quorumcunque in Comitatu prædicto; & aquas & aqua- 
rum Curſus divertere Ubi & Nuoties opus fuerit, &c. 
ad fundaturam ſtanni ſicut antiquitas conſuevit, ſine 
imßedimento naſtro ſeu aliorum gquorumcunguc: Ac quod 
omnes ſtannatores noſtri prædicti totum ſtannum ſuum 
pomderatum, Oc. licite vendere poſſunt cuicunque volue- 
rint, faciendo nobis & hætedibus noſtris cunageum & a- 
lias conſuetudines debitas & wſitatas niſi nos vel hæredes 
noſtri ſtannum illum emere voluerimus. 


The Liberty 8 to Tinners by the ſaid Charter, 
33 Ed. 1. granted to all Tinners, which Charter of 33 
Ed. 1. made to the Tinners of Devon, was confirmed De 
verbo in verbo, . An. 4. Ed. 2. and was alſo confirmed, 


An. 1 & 17 Ed;, 
De 
4 


* 


PART XII. Caſe of the Stannaries. 


De adviſamento Concilii noſtri ordinavimus quod ſtan- wg n 
num in Com Curnub & Devon ad opus neſtrum ca- part. I. num. 1). 
iatur pro defenſione regui naſtri, c. Et ad partes 3 
marinas celeriter mittatur, in auxilium & ſupportatio- . 
nem * honorum noſtrorum, Sc. Ita quod hominibus gui- Pagel 11] © 
bus ſtannum illud capi contigerit, de pretio ejuſdem ſtan- . 
ni ad certos terminos ſolvend ſufficiens ſecuritas per nos , 
fat, Aſſgnavimus vos conjunctim & aiviſim ad capien- 
dum, ad opus noſtrum, totum ſtannum in Comitatu præ- 
licto cunitum & etiam cuniend cum cunitum fuerunt, 
and there is alſo Authority given to take Carriages 
am per naves & battellos in Portibus Com" prædict 
exiſtent” quam Carrecta & alia Carriagia quæcunque pro 
anno illo uſque ad Portum Southampton carriandum : 
ind Commandment given to the Sheriffs, nod ipſi 

tis pro Carriagiis & aliis necefſariis in hac par- 
e inveniendis de exitibus ballivarum ſuarum ſolvant. 


Edward the black Prince deceaſed and the King 2 Ed 3. ex 
under the Great Seal) confirmed (the ſame Year) to n 
Daman of Limberge, Cunageum ſtannar totius Duca- 
us Cornub pro tribus annis. Necnon emptionem to- 
ius ſtanni, tam infra diftum Ducatum Cornub quam 
om. Devon fofſi & fodendi quod vendi debeat pro fine 
ille marcarum, & reddendo tria mille & quingentas 
arcas, 


ng 

10- The faid Charter was confirmed at the Suit of the 3 R. 2. 
= Tinners, 8 Ric. 2. to the Tinners in Corn val. 

2 The ſaid Charter of 33 #4. 1. to the Tinners of De- 1 Ed. 4. 


= was confirmed at the Suit of the Tinners, Ano, 
4. 


&c It was alſo at their Suit confirmed, 3 H. . to the Tin- 
Wh ners of Devon. eh 4 FM 
104 | h 
Vide the Statute of the 11 of H. . by which it is 11 H. cap. 4. 


prdained, that a certain Weight and Meaſure ſhall be 
ſed throughout all England; Provided always, that 
his Act extend not, nor be in any wiſe hurtful or 
prejudicial to the Prince within the Dutchy of Corn- 
wal, or any Weights belonging to the Coinage of Tin. 
vichin the Counties of Cormwal 2nd Tevon, but that 


uch Weights ſhall be uſed, Cc. as hath been accuſtomed. 
ed, C The 


ys * of che faid King of all white Tin within Comm 


— * A * 
— 
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Caſe of the Stannarien. Par XII 
Apr. j.6. The King gave Commiſſion and Power to Gilbert 
Je Roy moruſt Brochouſe, to have Pre-empripn for and in the Name 


and 

Devon, for one and twenty Years, yielding chtee thoy- 
ſand Marks Rent. | 

Note, The Stile of the ſaid Courts of Starnaries 
in Cornwal and Devon, at all Times, a 1p 
the Reign of Queen Hlaaberb, Muy. Fd, 6. H. 6. N. 5. 
Ed. 4. H. 6, H. H. 4. Oc. Magna Curia Domini Re 
gis Ducatus ſu Cornub' apud Orokerenten in : De. 

don coram Fohanne Comite Bedford Cuſtous Sti unnur 
difti Domini Regis & Regin in ditto Contitatu Devon: 
By which it may appear, that at the firſt all the Tin in 
the County of Cormwal and Devon belonged to the King: 

And after the faid Charters of 33 BA. 1. the King may 
buy all if he will, | 


; And nate the Antiquity of Tin-Mires in Cormwal. Vide 
— . 34. Camden in Cornwal, 121. extremam Promontoriam qd 
Diod. Siculus or e277 Vergivio incumbit, Diodoro Sioulo nicitur Baleyi: 
— fub Au- : Et vine Dioubro Siculo lib. 5. c. 8. fol. 142. b. N 
_ rauni qui juxis Balerium promontorium incolumt Merc 
rorum uſu qui eo i, Sc. 
And as for that which was objected, that the Charter 
of 33 E. 1, extends only ta Tin within the Land of the 
King himſelf: It was reſolved, that by the faid Clauſe (. 
dere & fundere ſtannum terris noſtris & vaſtis noſtris & 
Page L 12 ] aliorum* quorumcunque, Ec. Sicut Antiquitas conſuevit, &c. 
; It is manifeſt that the King hath all the Tim, as well in 
the Land of the Subject as th his own proper Land. 
2. It ſhall be abſurd that the King ſhall reſerye the 
Emption of his own Tin. | 
Flak. 229, Gr. z. The King grants Sranmatoribus noſtris, divers Liberties 
* and Immunities which are all enjoyed as well by the Tin. 
ners in the Lands of the Subject, as by thoſe in the Land 
of the King, Cc. _ ho 


PART XII. 


In the Selon of Parliament held in 
Deremb. An. + Fac. Regis. 


- of the Prerogative of the Ring in Sal 
peter. 


ALL the Juſtices, VIS. Popham Chief Juſtice of E- 
land, . uſtice of the Common Pleas, Fle- 
ming Chief Baron, Fenner, Saarl, Telverion, whey 2 
| Tanfield, Juſtices, were aflembled at Lo 
0 _ what Prerogative the King had in and 
akin Saltpeter to make Gunpow by the Kot Law of 
1 and u Cale Loon fan rb 
* 
That although the Invention of G 
ed within Time of Memory, viv. in 
yer inaſmuch as this concerns the 
ad foreign Fri ne ho Grange ON e ker S, 
rinces may it at their by CEE. 
heir own Dominions : And fo the PR was then i 


VE Uſe 
ufficient for the Defence of it, to the Peril and Hazard 9 


„ I > 


. yy 7 
— To ¶ rm—ñ— . . —˙— * — ne 


by them all, ana voce. 
mike wes" dk 
Time of R. 2. 1 Point 


SGS . 


he pf it: And therefore inſomuch as Saltpeter is within the 
5's was the King may take it according to the Limita- 

les og fe the neceſſary Defence of the King- 

In- 10 

nd Art h the King cannot take the Trees of the Sub- 


| his Freehold and Inheritance, as it was Point. 
Wow rl olved by us the Juſtices of England. And 
Wichough he cannot take Gravel in the Inheritance of the 
Jubject, for Reparation of his Houſes, as the Book is in 

1 H. 4. 28. Yet it was reſolved, that he may dig for 
SPaltpeter, for this that the Miniſters of the King who 
; % for Saltpeter, are bound to leave the Inheritance of 
Subject in ſo good Plight as they found it, which 
hey cannot do if they might cut the Timber growi 
hich would tend to the Difinheritance of the Subject Sce Plow. 246, 
Which the King by Prerogative cannot do; for the King 247. 

| — . | 


S : And 


Pape [73 


Houſe ſhall plucked down if the next be on Fire: 
And the Suburbs of a City in Time of War for the com- 


uy 9 
( 


Caſe of the Prerogative PiRr XII. 


And as to the Caſe of Gravel, for Reparation of the 
Houſes of the King, it is not to be compared to this 


Caſe; far the Caſe of Saltpeter extends to- the Defence - 


of the whole Realm, in which every Subject hath Be- 
nefit, but ſo it is not in the Caſe of the Reparation of 
the King's Houſes: And for this it is agreed in 13 H. 4. 
and other Books, that the King may charge the Sub- 
jet for Myrage of a Town, to which the Subjects were 


charged in the Time of Inſurrection or War, for Safety; 


And ſo for Portage, for this that he which is charged 
F ke 2 the King oma. charge Len oy 

t for the making of a Wall about his own Houle, or 
for to make a Bridge to come to his Houſe; for that 
doth not extend to publick Benefit: But when Ene- 
mies come againſt the Realm to the Sea-Coaſt, it is law- 
ful to come upon my Land adjoining to the ſame Coaſt, 
to make 'Frenches or Bulwarks for Defence of the Realm, 
for every Subject hath Benefit by it. And for this by 
the Common Law, every Man may come upon“ my 


J Land for the Defence of the Realm, as appears 8 EA. 4. 
23. And in ſuch Caſe on ſuch Extremity they may dig 


for Grayel, for the making of Bulwarks ; for this is for the 
Publick, and every one hath-Benefit by it; but after the 
Danger over, the Trenches and- Bulwarks ought to be re- 
moved, ſo that the Owner ſhall not have Prejudice in 


his Inheritance: And for the Commonwealth, a Man ſhall 


ſuffer Damage; as, for ſaving of 'a City or Town, a 


mon Safety ſhall. be plucked down, and a Thing for the 


Commonwealth every Man may do without being liable 
ro an Action, as it is faid in 3 H. 8. fol. r5. And in this 
Caſe the Rule is true, Princeps & Reſpublica ex juſta cau- 

fs poſſunt rem meam avferre- wind 


It was reſolved, that this Taking of Saltpeter is a Pur- i 
yeyance of it for the making of Gunpowder, for the ne- 
ceflary Defence and Safety of the Realm. And for this | 
Cauſe, as in other Puryeyances, it is an Incident inſeps 
rable to the Crown, and cannot be granted, demiſed, or 
transferred to any other, but ought to be taken only by | 
the Miniſters of 'the King (as other Purveyances ought, 
and cannot be converted to any other Uſe than for the 
Defence of the Realm, for which Purpoſe only the 
Law gave to the King this Prerogative? And it 1 
not like to the Mines of Gold Wy Silver, for there 
fhe King beck Intereſt in the Metal; and for thigther 


— 


Part XII. of the King in Saltpeter. 

he may dig for it, Quia quando lex aliguid alicui Conde: 

dit, concedere videtur id, ſine \ quo res ipſa efſe non po- pow. 3164. 

teſti. Vide Plow, Com. in le Caſe de Mines. So the King 326, 
may dig in the Land of the Subject for Treaſute-trove, 
for he hath Property: And if the Powder which is ſo 
made by the Miniſters of the King, begin to decay, 

(as it will in two Years) then it ought to be changed for 
other, or the Money coming of it ought to be employ- 

ed for Powder for the Defence of the Realm; or the 
Miniſters of the King ought to make Proviſion of Salt- 

peter which will endure a long Time, and when need is, 

to make it into Gunpowder, which may be made befors 

the Navy can be put in Readineſs; 9 5 | 


The Miniſters of the King cannot undermines weaken, 
or impair any of the Walls or Foundation of any Houſes, 
be they Manſion-houſes, or Out-houſes, or Barns, Stables, 
Dove-houſes, Mills, or any other Buildings: And Rey 
cannot dig in the Floor of my Manſion-houſe whic 
ſerves for the Habitation of Man; for this, that my 
Houſe is the ſafeſt. Place for my Refuge, Safety, and 
Comfort, and of all my Family; as well in Sickneſs as in 
Health, and it is my Defence in the Night and in the 
Day, againſt Felons, Miſdoers, and harmful Animals; 
and it is very neceſſary for the Weal publiek, that the 
Habitation of Subjects be preſerved and maintained. 

And there are two notable Precedents, by which it ap- 
4 „ that the King by his Prerogative had Power to 
prohibit Depopulation, and provide for Habitation- 

The one in the 43 #4: 3. Rot. clauſi in turri; numero 
23. pro villa de Southampton. | 

The other, An. 21 R. 2. in dorſo elatlſe, par: t. N14. 
by which the King prohibits that, Incot' villarum præ- 
dictarum non pruſternant domus ſuas in villis prediftis in 
alias migraturi regiones, &c. 

Alſo the Miniſters of the King cannot dig the Floor of 

any Barn employed for the ſafe. Cuſtody 6f any Corn, 

Hay, Cc. of the Owner, for that the Floor of a. Barn 

cannot be made dry and ſerviceable again in a long Time: 

But they may dig in the Floors of Stables and Ox- 

houſes, ſo that there * be ſufficient Room left for the : 

Horſes und other Cattle of the Owner; And ſo that Page Cra! 

they repair it in convenient Time; in ſo good Plight as | 

it was before; alſo, they may dig in the Floors of Cel- 

2 ang Vaults, 6 Map there be 2 ' Room. for 

the e Owner; an that the Wine, 

Beer, and other 3 of the Owner be 
3 bot 


4 Point. 


$ Point, 


6 Point. 


7 Point. 


$ Point. 


and Silver in the Land of the Subj 


Fob Evelin: The Fest gives Conflable Power and 


| which are not preſerved bor the neceflary Habitation of W th 


* 5 | fo 


ject, 24 ke Sun-rifing and ſetting ; 
may make faſt che Doors of his Houle, 


They not to place or fix Furnace, 
or other Neceffaries in an — Building of che 
Subject without his Conſent, or ſo near any Manſion- 
thouſe, as by it it may receive Prejudice or Diſquict. 


"They not to continue in one Place over a 
convenient Time, nor to return in into the fame 
rated before convenient Time (which is long Time) be 


Ie vas reſolved, that the Owner of che Lend cannot 
be reſtrained from digging and making Saltpeter, far 
the King hath not Intereſt in it as he hath in Gold 


the Pro 
eannot 


© 1 
- 


any Licence or '< on of any King or 
1 for the Salkpes : 


El 


s partioular to George Coriſtable E uire, and 
che other general to George Evelin, Nabe Hlls, and 


Authority for eleven Tears to dig, open, wnck 
2 Within the County of Tr Ne eren 25 
| I 


I 


* 
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Paar XIL, of the King in Saltpeter. 
rick of Dureſine, as well within our Lands, Grounds 
and Poſſeſſions, as alſo within the Lands, Grounds, and 
Poſſeſſions of any of our loving Subjects within the 
Counties er : And the For og of the Pas 
tent was for a great Quantity of Saltpeter yearly, 
the ſaid George Ci to be made mi — 
for the Store of the Queen, at a lower Rate than be- 
fore was id. | 
And — Our Will and Pleaſure is, That the 
ſaid George Conſtable, Sc. ſhall at his own proper Coſts 
and Charges, eref, make up, and lay all Mud-walls, 
Stables, and Grounds whatſoever ſo digged up, Oc. 
In — Licence it was 3 hes 2 —— 
ven to dip in any Manſſon- e, Barns, Dove ho 
85 but, — L in the laſt Clauſe, in Mud-walls, 
Stables, and Grounds; for the Clauſe of Reparation 
ought without Queſtiqn to extend to all the Places to 
which the Power to dig extends, Ec, 

The other Commiſſion to Evelin, Sc. extends to all 
the Realm of England *-and Ireland, and all other 
minions of the King, as well within our own | 
Grounds and Poſſeſſions, yo within the Lands, Grounds 

and Poſſeſflons of any of our Subjects. 


Notre, The Licence begins with Lands, Ec: fo that 
Houſes or Buildings are not named in it. For the 
learned Counſel of the Queen, as it ſhould ſeem; who 
drew the Licence, thought not that the Licence 
ought to extend to the Manfion-houſe, or other ne- 

ary Houſes ; for otherwiſe it would have been ex- 
pref in the Licence. And after, Scilicet 18 Octo- 


others, to take Sal in Lands, Poſſeſſions; 
and other convenient Places, and in convenient- Times, 
fo that there were but three Licences or Commiſſions ever 
made. And in none of them any Power by expreſs Words 
is given to dig in any Manſi on-houſe, &c. And in none of 
them is an Probibigion to the Subje& to dig in his own 
Land: And it is obſerved, that in the ſaid laſt Commiſſion 
is 2 Clauſe, that for Carriage none ought to go above. 9 
Miles from his own Houſe, and that he ſhall have 44: 
for every Mile laden and empty, viz. Eundo & Redeungdo. 
And the Reafon was, the Owner may return again to his 
own Houſe in the fame Day: And note Reader hete is 
+ good Reſolution of the Juſtices for the true Prerogative 


of the King in taking Purveyance of Saltpeter. 
"2 . 


ber, 2 Jacobi, Cummiſſion was ted to Evelin and 


Page ft 5] 


Hill. 4 Jac. 
Grorce Lrax's Caſe. 


Taft. 16. JN this very Term, one George Leak a Clerk in Chance- 
reaſonin . ry, had upon an ordinary Piece of Parchment, by great 
Pete Serj co deceit, fixed with a kind of Glew, another Parchment ſo 
| Blank, and thin, as Art could make it, ſo that it did appear but one 
3 Wriring Piece of Parchment ; and upon the thin Piece which was as 
a "cent, it were the Superficies of the other, he writ by good war- 


See i H-whk's rant 2 Licence, which was brought to the Lord Chancellor, 


1 


ch. 1. Sec. and ſealed with the great Seal : And after, the ſaid George 


47: 45,49; &c. took the thin Piece upon which the Writing was, from the 
other Parchment to which the great Seal was affixed, and 
then all was a Blank with the great Seal annexed: And 
after the ſaid George writ upon the Blank, a Grant of the 
King of certain Lands: and what Offence this was, was 
this Term debated amongſt the Juſtices; and it was a 


. Queſtion amongſt them, Whether this was High 
Treaſon or no: And it ſeemed to me, that this cannot be 


adjudged High Treaſon, until it was ſo declared by Parlia- 
ment: For true it is, that the Statute of 25 Eg. 3. declares 
that if a Man do counterfeit the greet Seal,. or privy Seal, 
that this is High Treaſon : And true it is,- that the Judges 
in Times paſt, diz. 2 H. 4. 25. have adjudged that the 
Taking of the Wax which was printed with the great Seal, 
from one Patent, and fixing of it to another Writing made 
in the Name of the King is a Counterfeiting of the great 
Seal, for this that he abuſeth the ancient Seal, in removing 


it from the Patent, and fixing of it on another without War- 


rant: And fo Stamferd lib. 1. fol. 3. proves that it was ad- 

- Judged in his Time: and yet 40 Aff. pla. 33. that it was 
Petit Treafon after the Statute: And 37 H. 8. Title Trea- 
fon, Brook by the Juſtices that this was not Treaſon : And 

I have ſeen a Record of 2 H. 4. the 25. where the Party 

. was indifted generally for counterfeiting of the great Seal: 
' And the Jury found him Not guilty ade of the 
yu Seal, as it was ſuppoſed. by the Inditment : And 
ound over the eſpecial Matter, that he took the Great Seal 
from one Patent, and fixed it to another, and put this in 
Execution : And Judgment is given againſt the Party, = 
8 with- 


4 > * FF . Une. . 


v 
g 
C 
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without ſtion againſt the Law, for as much as th 
found bn Nor guilty of counterfeiting, for this is « full 
Verdict, and all the reſt is Surpluſage ; but this Caſe in 
Queſtion much differs from it, for in * this Caſe Geor. Leak Page (16) 
hath not any medling with the great Seal, but this remains 
now annexed as it did before : And for this reaſon it ſeems 
to me, if the Seal be fixed to a blank Patent, and one 
writes a Grant in it, con to his Direction and 
Truſt; or if one hath Letters Patents with good War- 
rant made, and them raſe in a Place material, and put in 
other Words, to the great Prejudice of the King : In none 
of theſe Caſes can it be adjudged a Counterfeiting of 
the great Seal. For the Statute of 25 Ed. 3. doth not 
ſpeak of counterfeiting of Writings, but only of the great 
Seal, and the Delinquent in this Caſe doth not meddle with 
the Seal, but only with the Writing. And I ſhewed a no- 
table Precedent in Clauſ 42 Ed. 3. memb. 8. in 4orſo, where 
the Caſe was, that King R. 1. by kis Charter granted di- 
vers Lands and Liberties Abbati de Bruera, in which the 
Abbot raſed out this Fifferruda, and inſtead of it writ ft. 
leigh. And upon ſhewing of it obtained a Confirmation of 
it from King EZ. z. And an Allowance of it in Banco R. 
And for this Offence the ſaid Abbot was called before the 
King and his Council, vis. in the Star-Chamber ; where 
the Abbot charged one Robert Rigg his Com- monk, with 
the Raſure : And the Abbot was convict (which could not 
be but in Court.) And it was Part of the Sentence, that the 
ſaid Charter-confirmation and Allowance of it, ſhould be 
brought in by the Abbot to be cancelled. Out of which 
Record, I do obſerve five 'Things. | 

1. The Antiquity of the Star-Chamber, and this then See 4 la. 10 
was a Court, in which the Abbot was convict, and Sentence 
given. ? | 
, 2. That the faid Raſure was not any Counterfeit of the 
Great Seal ; for if the Offence had been High Treaſon, it 
ſhould not have been determined before the Council of the 
King in the Star- Chamber. A 
- 3. That Spiritual Perſons were then puniſhable for Of-. 
fences before temporal Judges. 
4 That if there be Raſure of a Deed between Subject 
and — rs (Sam materia], all the Deed becomes 
t: And the Party may plead to it non eſt factum. 
if the Patentee raſe his — Patents in 4 — — 
rial, all the Patent becomes of no Force by the Law, as ap- 
pears by the ſaid Sentence; all the Patent and all the De- 
pendance upon it, vis. The Confirmation and Allowance 
of it ſhould be all cancelled and defaced.  *Þ4 
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preſs Malice prepenſe 
Delinguent may be generally indicted of Murder by Malice 


Parr NII. Caſe of Treaſon. 
was ſuch ; George Leak joyned two blank Parchments fit 
for Letters Patents, ſo cloſe er with Mouth Glew as 
they were taken for one, and did put one Label through 
them both ; then upon the Uppermoſt he writ a true Pa- 
tent and got the great Seg! put to the Label, ſo the Label 
and the Seal -were annexed to both the Patents, the one 
Written, and the other Blank, then he cut off the glewed 
Skirts round about, and took off the Uppermoſt thin Parch- 
ment (which was written, and was a ct Patent) from 
the Label which with the great Seal did ſtill hang to the 
blank Parchment ; then he writ another Patent within the 


7 blank Parchment, and did publiſh it as 4 good Patent: 
4 _—_ two Queſtions were moved. 


hether <his Offence be High Treaſon or no 7? 
4. Saber? x it be Treaſon, then . may be in- 
r the Counterfeiting of on, great ar Sea or 
the Ly worvr ial Fact muſt be exprefed ; A ſtices 
divided in Opinion in the Polo: of che 22 : And 
my {elf and divers others held that this Act was neither 
2 Treaſon nor Petit Treaſon, becauſe it is not within 
her of the Branches of the ſaid Statute of 25 Ed. ;. But 


WW; is « very great Miſpriſion; and the Party delinquent li- 


1 at this Day. But the Chief Juſtice and divers others 


Vere againſt us; and by reaſon of the Niverſity of Opini- 
Won: reſpeffuarur. Pi A Fleeta lib. 1. cap. 22. hem cri- 
ien Faffi dicitur, aum bus illicitus cui non fuer it hee da- 
Ja authoritas de figitlo R is rapto vel inuento & brevis car- 
=: A 72 verit. 2 to 1 jewas reſolyed, that 25 H. 8. c. 12. 
t 
Great 


Marter had amounted to Counterfeiting of the 
in Law within the ſaid Statute, then he might 
ave been generally indicted of High Treaſon for counter- 


Writing the great 2 : as if a Man in an Affray kill a Conſta- 


the King s Peace without any ex- 
this is Murder in Law ; and yet the 


ble that comes to 


i, 


— 


Cuſtoms. 
Poſt, 33, 34. 
See the Cule 


_ Reniger, 
—_ 5, 6, 7, 


Page [18] 


Qr. 20 R. 2. 
c. 4. 


Paar NIL 


Hill. 24 Eliz. 


Caſe of Cuſtont. 


1* the Exchequer; a Merchant brought eighty Weights 
of Bay-ſalt, by Sea, to a Haven in England, and out of 
the Ship fold twenty Weights, and diſcharged them to 
another Ship in which they were tranſported : But the 
faid twenty Weights were never actually put on the Shore: 


And for the Reſidue, vis. 60. he agreed for the Cuſtom, 


and put them upon Land : And now the Doubt was upon 
the Words of the Statute of 1 El.cap.1 1. * concerning Expor- 
tation, vis. ſent from the Wharf, Key, or other Place on 
the Land, and concerning Importation take up, diſcharge, 
and lay on Land: If in this Caſe the ſaid twenty Weights 
which always were water-born, and never touched the 


t Tonk. ought to pay Cuſtom as well inwards and out- 


w | 

And it was reſolved, that in both the Caſes Cuſtom 
ought to be paid ; for the Diſcharging out of the Ship up- 
on the Sale aforeſaid, amounts in Law to a putting them 


upon the Land, for in the Law this is infra corpus comits 


forfeited, E&9c. 


Prercgative of 
diſpenung 
Power. 


* 36, 37. 
3Co. 38. 
Vaugh. 333, 


347. | 
Cumberb. 22, © 
23, | 

® 1x Co. 82. 
_— 
Cumberb. 23. 
+ Salk. 16$. 


tus: And if the Law ſhall not be ſo taken, the Kin 4 
be defrauded of all his Cuſtom, and in the Caſe foraſmuc 
as no Cuſtom was paid, it was reſolved that the Goods were 


&* 


— — — — — — 9 n _ WS... _ 7 — 


Caſe of Non Obſtante, or Diſpenſing Power. 


Na. A good Diverſity when the King ſhall be bound 
by Act of Parliament, ſo that he cannot diſpence with it 
by any Clauſe of non obſtante. No Act can bind the K. from 
any Prerogative which is ſole and inſeparable to his Perſon, 
but that he may diſpenſe with it by a non obſtante : As 
Sovereign Power to command any of his Subjects to “ ſerve 
him for the publick Weal: And this ſolely and inſeparab!y 


. is annexed to his Perſon : And this Royal Power cannot be 


reſtrained by any Act of Parliament, neither in Teſt, not 
in Hyporbeſs, but that the King by his Royal Prerogativ® 


may diſpence with it: for upon Commandment * — 


Part XII. Caſe of Non Obſtante. 

King, and Obedience of the Subject, doth his Government 

conf: As it is provided 1 Statute of 23 H. 6. cap. 8. laſt. 239. 

that all Patents made or to be made of any Office of a She- 

riff, Sc. for Term of Years, for Life, in Fee-fimple, or in 

Tail, are void and of no Effect, any Clauſe or Parol de non 

obſtante, put, or to be put into ſuch Patents to be made, 

notwithſtanding. And further, whoſoever ſhall take upon 

him or them to. accept or occupy ſuch Office of Sherift by 

Virtue of ſuch Grants or Patents, ſhall ſtand perpetually 

diſabled to be. or bear the Office of Sheriff within any 

County of England by the ſame Authority : and notwith- 

ſanding that by this Act, 1. The Patent is made void. 2. 

The King is reſtrained to grant nom obſtante. 3. The Gran- 

tee diſabled to take the Office, yet the King by his Royal. 

Sovereign Power of commanding, may c his Pa- 

m, tent, (for ſuch Cauſes as he in his Wiſdom doth think meet 

on and profitable for himſelf and the Common-wealth, of Quzre- 
which he himſelf is ſolely Judge) to ſerve him and the 

Weal publick, as Sheriff of ſuch a County for Year; or for 

Life, &c. And ſo was it reſolved by all the Juſtices of 

England, in the Exchequer-Chamber. 2 H. 2. 66. And yi1. poſt. 30. 

he ſo the Royal Power to pardon Treaſons, Murders, Rapes, 

Al Sc. is a Prerogative. incident ſolely and inſeparably to the 

Perſon of the King: And for this aon obſtante an AR of 

Parliament, to make the Pardon of the King void and re- 


a ſtrain the King to diſpence with this by non ohſtante, and 
43 to diſable him to whom the Pardon is made, to take or 


_ plead it, ſhall not bind the King but that he may diſpence 
% with it: And this is well proved by the Act of 13 R. 2. 

l Parliament. 2. cap. 1. For by this it was enacted, that no 
Charter of Pardon, from henceforth be allowed by whatſo- 


* ever Juſtices, for Murders, Treaſon, Rape of a Woman, not 
ſpecified in the ſaid Charter, and if it be otherwiſe, Be tho 

ah — diſallowed. 3 
| Nete, This was the ſureſt way that the Parliament could 
| _ to reſtrain the = to pardon Murder, unleſs that 
ind e pardon it by expreſs Terms, which they thought the 


x it King would not, for they know that the King could not be 
om reſtrained by any Act to make a Pardon 5 for Mercy and 
ole] 


on, Power to Pardon is a Prerogative incident, and inſepa- 
fT rably to the Perſon of the King : And it bath oftentimes 
rve been adjudged that the King can pardon Murder by gene- 
bly Words without any expreſs Mention, with non obſtante 
be the ſaid Statute : See 4 H. 4. cap. 31. In which it is ordain- 


not ed that no Welſpman,be Juſtice, * Chamberlain, Treaſurer 
ive Sheriff, Steward, Conſtable of a Caſtle, Eſcheator, Coro- Page Lig] 
the ner, or chief Foreſter, nor other Officer whatſoever, nor 
ng; | Keeper 


Cafe of Non Obſtante. Parr XI 
Keeper of Records, Sc. in any part of Wales, notwithſtand- 
ing any Patent made to e 
ol tante licet fit Mallicus natus: And yet without Queſtion, 
the Ki an 1, 78 this with a obftante. So Pur- 
veyance for the King and his Houſhold, is incident, ſolely 
and inſeparably to the Perſon of the King: And for this 
Cauſe, the Act of Parliament held in Time of H. 3. de 
rallagio non concedendo, Tit. Purveyance, in Raſtall, which 
bars the King wholly of is void, as it appears 
in Co. lib. — 69. But n - ſuch Caſes, alth 33 the 
King iſpence with Statutes, yet a i i 
— 2 non obflante l. void: But in Thi 
which are not incident, ſolely and inſ to the 


of the King, but belong to every Subject, and may be ſe- 


vered, there an AQ of Parliament abſolutely bind the 
: As if an Act of Parliament do diſable any Subjects of 
the King, to take any Land of his Grant, or of his 
Subjefts (as Biſhops) as it is done by the Statute 1 Fac. c. 3.) 
to grant to the King, this is 3 for to or 
Lands or Tenements, is to every Subject: And 
for this it is not Proprium modo, to Kings, Scilices 
ommi ſol; & ſemper. Vide the Caſe of Deans Chapters 
upon the Statute of 13 His. vide 8 R. 2. cap. 2. & 43 H. 
6. That none ſhall be Juſtice of Aflize, Oc. in the Coun- 
2 Faun was born, I and bs the 
wi ial non obſtante may diſpence this, for 
this belongs to the inſeparable Prerogative of the Ki 
vis. his Power of Commandment to ſerve, fc, | 


3 n * mig W 1 
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Hill ꝗ Jac. Regi r. 
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Nos Mich, 4 Fae. Poſt Prandium, There was moved High Commit. 
a Queſtion amongſt the Judges and Serjeants at Spr- ſioners, if they 
foams Jun, if the High Commidlioners in BcclefiaRtical Imp. © 
r by Fotce of their Commiſſion impriſn any 
or no? | 2 

* * it was 22 by all, — „ Sta- Polt. 47 , 76, 
tute of x1 0 ing might have ted a Com- 
mifſion to * and determine Ecctefiattical Cauſes : But =_ — 


= 


then notwithſtanding any Clauſe in their Commiſſion, the Polt. 74, 75; 
Commiſſioners ought to proceed aceord ing to the Ectlefia- 
ſtical Law allowed within this Realm, for he cannot alter 
neither his Temporal nor his Ecelefialtical Laws within this 
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Realm by his Grant of Cothmiſſion : 7d Candry's Caſe. 
2 — 7 could not in any Caſe have puniſhed 


any Delinquent by Fine or ſonment unleſt they had 
Authority ſo to do by Act of Parliament. Then all the 
Queſtion reſts upon the Act of f El. which as to this Pur- 


pole reſts upon three Branches, e's 
1. Such Commiſſioners have Power to exerciſe, uſe, occupy, 
execute all Juriſdiction Spiritual and Eccleſiaſtical. |. 
2. Such Commiſſioners by Force of Letters Patents have 
Power, to viſit, reform, Oc. all Herefies, Sc. which by 
any manner of Spiritual or Eccleſiaſtical Power, &9c. can, or 
lawfully may be reformed, c. ſo that theſe Branches limit 
the Jeri ion, and what Offences ſhall be within the 
Juriſdiftion of fuch Commiſſioners, by force of Letters Pa: 
tents of the King : And this is all, and only ſuch Offen- 
ces may lawfully be reformed by the Eccleſiaſtical Law. 
3. The third Branch is, That ſuch Commiſſioners after 
ſuch Commiſſion delivered to them ſo authorized, ſhall 
have Power and lawful Authority by * Virtue of this Act, Page [20] 
and the ſaid Letters Patents, to exerciſe, uſe, and execute | 
all the Premiſſes according to the Tenor and Effect of the 
ſaid Letters Patents. This Branch gives them Power to 
execute their Commiſſion, But it was objected, that this 


Branch. 


Fab commiſſonbyt have Power, &c. Pan T XII. 
ueen Power by her Letters 


Branch doth not give to the Qu 
Patents, to alter the Proceedings of the Ecclefiaſtical Law, 
or gave to the Queen abſolute Power by her Letters Pa- 
tents, to preſcribe what manner of Proceedings, or Puniſh- 
ment concerning the Lands, Goods, or Bodies of the Sub- 
je& z and this appears by the Title of the Act reſtoring to 
the Crown the ancient Juriſdictoin, ſo that the Intent was 
to make Reſtitution, and not any Innovation in Proceedi 
or Puniſhment : And it was obſerved that this laſt Branc 
gave to them Power to execute all the Premiſes; according 
to the Tenor and Effect of the ſaid Letters Patents, ſo that 
theſe Words ſo authorized in the ſaid Letters Patents, have 
Relation only to the Authority of the Letters Patents, be- 
fore ſpecified; vis. ſuch as gave to them Power to viſit, 
reform, redreſs, order, correct and amend all Errors, 
Hereſies, Schiſms, Abuſes, Contempts, and Enormities 
whatſoever ; which by any manner of- Spiritual or Ecclefia- 
cal Power, can or may lawfully be reformed, c. Theſe 
are the Tenor and Effect of the Letters Patents, before re- 
membred: And if any other Conſtruction ſhall be made. 
1. It ſhall be againſt the expreſs Letter, Scilicer, ſaid 
Letters Patents. 

2. It ſhall be full of great Peril and Inconvenience, for 


then not only Impriſonment of Body, but Confiſcation of 
Goods, 


Lands, Sc. And ſome corporal Puniſhment may 
be impoſed, for Hereſie, Schiſm, Incontinence, c. Alſo 
Power may be given to them to burn any Man for Herefie 
which ſhall be againſt the common Law of the Land. 


See Simpſon's Caſe in Hill. he forty ſecond of Elia. now 
_— by my Lord Coke in 4 Inſt, 333. Se Dyer 
389. 9 
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Of the Stealing of Women. 


NGte the Statute of 3 H. . cap. 12. ſtands upon 4 Stealing, 
Preamble and a Purview; the Preamble is, Where ——— 
Women, as well Maids as Widows and Wives having Sub- Pot, 10. 
ſtance, Sc. and ſome being Heirs apparent, c. 45 the Vid. State 
Lucre of ſuch Subſtance, be oftentimes taken by Miſdoers, 5 role, you F. 
contrary to their Wills, and after married, Cc. or defil 1 Haw TT , 


80 Note theſe three Words in the Preamble : vis. 110. 


1. Be taken. 2 Hawk. 313. 
2. Be married. ' — 101, 102, 


3. Be defiled, _ : 8 

The Purview is, That what Perſon or Perſons from 
henceforth that taketh any Woman ſo againſt her Will un- 
lawfully, vis, Maid, Wife, or Widow, that ſuch taking, 

rocuring, and abetting to the ſame, and alſo receiving the 
Ed Woman ſo taken againſt her Will, and knowing the 
ſame, be Felony. And that ſuch Miſdoers, Takers, and 
Procurers to the ſame, and Receivers, knowing the ſaid 
Offence in Form aforeſaid, be henceforth reputed and 
judged — Felons, ſo that it is not ſaid in the Pur- 
view ſo taken, married, or defiled, but only ſo taken againſt 
their Will: And upon this, great Queſtion was moved 
489 5 Ph.& Ma. in the Star-Chamber, if the Eloynment 
againſt her Will, without Marriage; or carnal Copulation 
(which is intended by this word Defiled) be Felony or no? 
And the Opinion of Brook and ſome other of the Juſtices Page La. 
was, that it was * Felony ; but Sanders Chief Juſtice was a- age [21] | 
gainſt it; and afterwards, as Periam Chief Baron did re- 
Ports it was reſolved by the Juſtices in the 26 Els, that 

uch Eloynment only is not Felony by the Intent of the Sta- 
tute, without Marriage or carnal Copulation, for the Miſ- 
chief was not only the Taking, but the Marriage or the 
Defiling, which was (as it was ſaid in the Preamble) to the 

. — ement of the ſaid Woman, and utter Heavineſs and 

Di * of her Friends: And the Purview ought to pur- 

ſue, the Miſchief, | 

- Secondly, This word So, hath Reference to the Pream- 

ble, and all the Miſchief contained in it. 

Note by the expreſs Purview of the Act, the Aeceſſary Foſt. 106. 
both before and — * is made Principal, Sc. but by a Con- 
ſtruction of the Common Law they that receive the Miſdo- 
ers, and not the Women are Acceſſaries: for this Act makes 


the Receivers of the Women the Principals. 
D «Taft, 


Aurum Regi- 
næ. 
2 Rol. Abr. 213. 


Paſch. P Jac. Regis. 


Aurum Reginæ. 


Note by the Commandment of the King, it was refet- 
red 


to Popham Chief Baron, and my ſelf, what 


Madox's Firma Right the Queen which now is, hath, and in what 
n of Caſes, to a Right claimed by her, called Aurum Regine, 


theExchequer. 


Reſolution. 


that is to ſay, Pro centum marcis argenti una marca auri 


-folvend” per illum qui ſponte ſe obligat: And upon Conſide- 


ration had of it by a long Time and View of all the Records 
and Precedents, vis. Librum Rubrum in ſcaccario, fol. 56. 
ae Auro Regine, where it is ſaid, that this is to be taken 


De tis qui ſponte ſe obligant Regi, Sc. which is the Foun- 


dation of this Claim ; and of a Record in the Tower, 52 
H. ;. And of a Record in the Exchequer, 4 E. r. and 
Record in the. Exchequer, Hill. 12. Ed. 3. And of the 
Tower in the ſame Year, in Kor. Clamſ. And the Acts of 
Parliament, 15 Ed. 3. cap. 6. & 31 EA. 3. cap. 13. and 
the 13 K. 2. in Turri, and divers other Precedents and 
Proceſs out of the Exchequer in the Time of KX. 2. H. 4. and 
other Kirigs, until the Time of H. 7. 

It was reſolved that the Queen hath Right to it, but with 


theſe Limitations. 


1. That it ought to be Sporre by the Subject Sine co- 
attione, ſo that this ought to be at the Pleaſure of the Sub- 
ject, whether he will offer, or give, or no: And for this 
all Fines upon Judgment, or by Of or Fine for Alienati- 
on, or in any other Caſe where the Subje& doth not do it 
Sponte ſiue aliqua coaftiove, vis, That the King of 
Right ought to have it, there the Queen ſhall have 
nothing. | | | 

2. It ought to be Sonte [ine confideratione glicujus re- 
venti6nts ſeu intereſſe, That the King hath in Ee, in ure 
Corone : And for this upon Sale or Demiſe of his Lands, or 
Wards, or Goods of Felons, Outlaws, & /imili caſu; for 
theſe are Contracts and Bargains concerning the Revenues 
and Intereſts of the King: And it cannot be faid in ſuch 
Calc that the Subjects Sponre ſe obligant, as to Purchaſe 

: Of 


* —_— * * * 
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* Buying any the Reyenues or Intereſts which the King 

ath. N 

3. it ought to bo S ſuper conſiderationem, & non ex 
mera gratia & benevolentia Subditi, for that which x 
meer Grace is not properly ſaid of Obligation or Duty; 
and the Words of the Records are to have De iis qui 
Hoe ſe obligant, and ſo was it ordained by the King and 

is Counſel, as appears by the Record of Hill. 4.E.r. in Scar» 
cario, Sc. 

4. It ought to be Sonte ſuper conſiderationem que non 
attingat reventionem ſeu rntereſſe Corone, in any Thing 
which the King hath : As if the * Subject give to the King 
owe a Sum of Money for Licence in Mortmain, or 
for to create a Tenure of himlelf, to have a Fair, 
Market, Park, Chaſe, or Warren, within his Manor, 
there the Queen ſhall have it: For the Subject did 
this Sponte, and was not conſtrained to it: And this 
doth not concern any Revenue or Intereſt of the 
King: But if the King hath à Fair or Market, or 
Park, or Warren, and grant it for a Sum of Money, there the 
Queen ſhall have nothing; for this was a Thing in 
Ehe; and Parcel of the Revenue of the Crown: And 
by that it a that foraſmuch as little or nothing 
is given in ſuch Caſe where this of Right is due; 
this is not now of any ſuch Value as was pi : 
And this Reſolution was reported to , our Sovereign 
Lord the King by Popham, in the Gallery at Whus- 


B 


Pur XI 
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Paſch. 5 Jac. Regis. 
Caſe of Foreſts: 


Foreſts. N this fame Term it was informed to the King, 
— Chaſes. that great Wrongs were done in his Foreſt of Lei- 
3 76, 71+ ceſter in the County of Leiceſter: And in his Foreſt 
715 . of Bowland in the County ef Warwick, c. Parcel of 
F his Dutchy of Zancaſier : And upon this, by Warrant 
of the King under his Signet, all the Juſtices were af- 
ſembled to reſolve certain Queſtions, to be moved 
concerning the Foreſts by the Attorney of the Dutchy, 
and the Counſel of the other Part, which were Fo- 
reſts, and which Chaſes; the which being Matter in 
Fact, the Judges could not give their Reſolutions but 
by a way of Direction: And it was reſolved by them, 
that if theſe are Foreſts, it will a by Matter of 
Record, as by IN of "Juſtices of Foreſts z Swanny- 
- motes Officers of Foreſts, as Regardors, Agiſters, Ver- 
derors, £&c. But the Appellation of it by the Name 
of a Foreſt in Grants, Offices and Conveyances, is not 
| any Proof that this is a Foreſt in Law. | 
4 Inſt. 299, 2. It was reſolved by all the Juſtices, that if theſe 
| yoo, are not other than free Chaſes, and no Foreſts in 
Law, then he who hath any Freehold within them, 
may cut his Timber and Wood growing upon it, with- 
out any View or Licence of any: But if he cut fo 
much, that there is not ſufficient for Covert, and to 
maintain the Game of the King, he ſhall be puniſh- 
ed at the Suit of the King. And fo if a common 
-Perſon hath Chaſe in another's Soil, the Owner of the 
Soil cannot deſtroy all the Covert, but ought to leave 
ſutficient Covert, and ſufficient Brouſe-wood, as hath been 
, accuſtomed, 
| 3. [t was reſolved, That within ſuch a Chaſe the 
* Owner of the Soil by "Preſcription may have Common 
for his Sheep, and Warren for Conies, by Grant or 
Preſcription ; But he cannot ſur-charge with more than 


hatb 


PART XII. Caſe of Foreſts. 
hath been uſed, Time from which, Sc. nor make Bur- 
rows in other Places than hath been uſed from the 
Time of which, Cc. unleſs he hath Warren by Grant, 
and then he may uſe it according to his Grant; but 
he cannot erect a new Warren without Charter. 
4. It was reſolved, That he who hath ſuch a War- 
ren may lawfully build upon his Inheritance, within 
8. Warren, a convenient 2 for Preſervation of his 
ame. 
5. It was ſaid by Popham Chief Juſtice, that it was 
ecjudged in the Time of the Chief Baron Brett, in 
the Exchequer, that a Man may preſcribe to cut his 
Wood upon his own Inheritance within a Foreſt, al- 
though it was againſt the Act in the 43 Ed. 1. which 
is in the Abridgment, Title * Poreſt 21. And this was Page [231 
the Caſe of Sellenger, for the Wood in the Foreſt of | 
Hay in the County of - Hereford: And their reaſon 
was for this, that this was but a . Declaration of the 
Common Law, and it may be trolled by Cuſtom, as 
Littleton ſaid : vid. 2 Ed. 2. Title Treſpaſs, fel. 9. in atnf.31, 4319. 
the Time of EA, 1. . 239. Plowd. Com. Dyer Ib. 289,290. 
72. 332. Ed. 4. cap. 7. that the Subject may have a 
Foreſt: But this is intended if he hath Power to have 
Swannimotes and Juſtices in Eyre and Foreſters appendant 
to his Foreſts. : 
Conſuetudo ex rationabili cauſa uſitata privat com- 
 anunem legem: And it was held by ſome that this 
was but an Ordinance, and not any AQ of Parlia- 


ment. 
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2 Caſe of: Conſpiracy; Part XII. 


— 
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Paſch. 5 Jacobi Regis. 
Floyd and Barker. 


© Confpitacy I N this very Term between Rice ap Evan aß Floyd, and 
doth nor Je I Richard Parker, one of the Tullices of the Grand Seſ- 
py + foror fions in the County of Angleſey, and others Defendants : It 
bur zgainſta Was reſolved by Popham and Cook Chief Juſtices, the Chief 
Wirnes. Baron, and Egerton Lord Chancellor, and all the Court of 
Vide Polt- 32, Star-Chamber, that when a Grand inqueſt indifts one of 
. 32. Murder or Felony, and after the Party is acquitted, yet no 
per torum. = Conſpiracy lies for him who is acquitted, againſt the In- 
> dictors, for this that they are returned by the Sheriff by 
Proceſs ' of Law to make query of Offences upon their 
Oath, and it is for the Service of the King and the Com- 
mon-wealth, And as it is faid in the 10 El. 265. they are 
compellable to ſerve the Law, and the Court; and their 
Indi&ment or Verdict is Matter of Record, and called Fe- 
redictum, and ſhall not be avoided by Surmiſe or Suppoſal, 
and no Attaint lies. And for this Reaſon they hall not be 
impeached, for any Confpiracy or Practice, before the In- 
diment : For the Law will not fuppoſe any unindifferent, 
when he is ſworn to ſerve the King: And with this agrees 
the Books in 22 Af. 51. Aiſe p. 12. 21 Ed. 3. 17. 16 H. 
19. 47 Ea. 3. 195. 23 H. 8. 2. F. N. J. 115. 4. But it is 
”, otherwiſe of a Witneſs; for if he conſpire out of the Court, 
and after {wear in the Court, his Oath fhall not excuſe his 

Confpiracy before ; for he is a private Perſon, produced b 

the Party, and not returned by the Sheriff, who is an O 
ficer fworn, and the Jurors are ſworn in Court as indiffe- 
rent Perſons : And the Law preſumes, that every Juror 
will be indifferent when he is ſworn; nor will the Law ad- 

mit Proof againſt this Preſumption. 2 
2. It was reſolved, That when the Party indicted is con- 
vict of Felony by another Jury, upon Not guilty pleaded, 
there he never ſhall have a Writ of Confpiracy, but 
when the Party upon his Arrai nment is legitiy:0 modo ac- 
guuietatus: But in the Cafe at the Bar, the Grand Jury who 
indicted one William Price for the Murder of Hugh ap 
Filiew, the Jury, who upon Not guilty pleaded, * 


* 
— * 


Pakr XII. Cafe of Cunſpirag yu. 
him, were charged in the Star- Chamber for Conſpiracy a- 
gainſt him, and indicted and convicted, which Menner of 
Complaint was never ſeen before: for if the Party ſhall not 
have a Conſpiracy againſt the Indictors, when the Priſoner 
is acquitted upon his Inditment, a mulio fortiori when he 
is lawfully convict, he ſhall not charge neither the Grand 
Inqueſt by whom he was. indited, nor the Jury who found 


him guilty : For the Law in ſuch Caſe doth not give any 


Attaint, for this that he was indicted by the Oath of twelve 
Men at the leaſt, and found guilty by twelve: And in theſe 
Caſes, the King is the ſole Party to the Proceedings ugainſt 
the Priſoner : But on the other fide, when a Jury hath ec- 
uitted a Felon or- Traitor againſt manifeſt Proof, there 
they * may be charged in the Star Chamber, for their Partia- 
lity in finding a manifeſt Offendor Not guilty, Ne maleſi- 
cia remanerent impunita. And it will be a Cauſe of infi- 
nite Vexation and Occafion of Perjury and ſmothering of 
great Offences, if ſuch Averments and Suppofals ſhall be ad- 
mitted after ordinary and judicial Proceeding : And it will 
be 5 Means ad deterrendos & detrabendos juratores a ſervi- 
710 Regis. | ; | 
3. It was reſolved that the faid Parker who was Judge 
of Aſſiſe, and gave Judgment upon the Verdict of Death, 
againſt the ſaid V. P. and the Sheriff who did execute 
him according to the ſaid Judgment, nor the Juſtices of 
Peace who did examine the Offender, and the Witneſſes for 
Proof of the Murder before the Judgment, were not to be 
drawn in _ in the Star-Chamber, for any Confpira- 
cy nor any Witneſs, nor any other Perſon ought to be char- 
ged with any Conſpiracy in the Ster-Chamber, or elfe- 
where, when the Party indicted is convicted or attaint of 
Murder or Felony : and aitho' the Offender upon the In- 
dictment was acquitted, yet the Judge, be Judge of Aſſiſe, 
or a Juſtice of Peace, or any other Judge, being Judge by 
Commiſſion and of Record, and ſworn to do Juſt ice, cannot 
be charged for Conſpiracy, for that which he did openly 
in Court as Judge wt uſtice of Peace: And the Law will 
not admit any Proof againſt this vehement and violent 
Preſumption of Law, that a Juſtice ſworn to do 2 
ſtice, will do Injuſtice, but if he hath conſpired before 
out of Court this is extrajudicial, but due Examinati- 
on of Cauſes out of the Court, and Inquiring by Te- 
ſtimony, & /imilia, is not any Conſpiracy, for this he 
ought to do; but Subornation of Witneſſes, and falſe and 
malicious Proſecutions, out of Court, to ſuch whom he 
knows will be Indictors, to find any guilty, &c, amounts to 
an unlawiul Conſpiracy. * 2 


D 4 And 
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And Records are of ſo high a Nature, that for their 


Sublimity they im Verity in themſelves; and none 
ſhall be — — * any Tg againſt the Record 
it ſelf; and in this Point the Law is founded upon 
reat Reaſon, for if the judicial Matters of Record ſhould 
bo drawn in 2 by partial and ſiniſter Suppoſals 
and Averments of Offenders, or any on their Behalf, there 
will never be an End of Cauſes ; But Controverſies will 
be infinite, Et infinitum in jure reprobatur : And for 
this it is adjudged in the 47 EA. 3. 15, That a Judge who 
hath a Commiſſion, vis. that is of Record, ſhall not be 
charged in Conſpiracy; which is to be underſtood of 


ry he did in Court, for the Reaſons and Cauſes afore - 


id : And with this agrees the Book, 21 EA. 4. 67. & 27 


pl. 12. and the Reaſon is for this, that the Party is 
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acquitted, and the Accufing ſtands with the Record: And 
accordingly was the Law taken in this Caſe, But-in an 
Hundred Court, or other Court which 1s not of Record, 
there Averment may be taken againſt their Proceedings, 
for that it is no other than Matter ia Pais and not of 


Record; as it appears in the 4) Ed. 3. 15. Alſo one ſhall 
never aſſign for Error, againſt that which the Court doth 


as Judges; as to fay, that the Jury gave Verdi& for the 
Defendant, and the Court did enter it for the Plaintiff, 
or to ſay that the Party who levied the Fine was dead be- 
fore the Fine was levied, or ſuch like. Vide 1 H. 6. 4. 
39 H.6.52. 7 H. ). 11 H. j. 28. 1 Mar. Dyer 89. But in 
a Writ of falſe Judgment, the Plaintiff ſhall have a direct 
Averment againſt that which the Judges in the inferior 
Court, have done as Judges, Quia Recordum non habent, 
and with this accords 21 H. 6. 34. And as a Judge ſhall 
not be drawn in Queſtion in the Caſes aforeſaid, at the 

uit of the Parties, no more ſhall he be charged in the 
aid Caſes before any other Judge at the Suit of the King. 
And for this in the 2 4. Pl. 18. One was indicted and 
arraigned at the Suit of the King, as he was a Juſtice of 
Oyer and Terminer, where certain Perſons were indicted 
*of Treſpaſs before him, he made an Entry of Record, that 
they were indicted of Felony ; And it was adjudged that 
this Indictment was againſt the Law, for this, that he was 
a Juſtice by Commiſſion ; and that is of Record; and this 
preſent Act ſhall be to defeat the Record, hoc eft, to aver 
againſt that which he did as Judge of Record, which 
cannot be by the Law. FYide 21 Af. pl. 23. 2 R. % 9. 28 
Af. $1. 21. 9 H.6. 66. And it was ſaid, that it was the 


Caſe of one Nudigate, who as a Juſtice of Peace had re- 


corded a Force upon à View, which he did as Judge up- 
FIT "Ry | — 
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on Record; and a Bill was exhibited againſt him in this 
Court, for this, that he had falſly made a Record, where 4., . SH 


indeed there was not any Force: And by the Opinion of 
Catiyn and Dyer, Chief ſuſtices, it was reſolved that that 
Thing, that a Judge doth as Judge of Record, ought not to 
be drawn in Queſtion in this Court. | a 8 

Note well, that the ſaid Matters at the Bar were not 
examinable in the Star- chamber; and for this it was or- 
dered and decreed by all the Court, that the faid Bill with - 
out any Anſwer to it, by the ſaid Richard Barker ſhall be 
taken off the File and cancelled, and utterly defaced : And 
it was agreed, that inſomuch as the Judges of the Realm 
have the Adminiſtration of Juſtice under the King, to all 
his Subjects, they ought not to be drawn into Queſtion for 
any ſuppoſed Corruption, which extends to the Annihilating 
of a Record, or of any judicial Proceedings before them, 
or tending to the Slander of the Juſtice of the King, which 
will trench to the Scandal of the King himſelf, except it 
be before the King himſelf; for they are only to make an 
Account to God and the King, and not to anſwer to any 
Suggeſtion in the Star- chamber; for this would tend to the 
Scandal and Subverſion of all Juſtice. And thoſe who are 
the moſt ſincere, would not be free from continual Ca- 
lumniazions, for which Reaſon the Orator ſaid well, Invi- 
gilandum eſt ſemper, multe inſidie ſunt bonis. . 

And the Reaſon and Cauſe why a Judge, for any Thing 
done by him as Judge, by the Authority which the King 
hath committed to him, and as fitting in the Seat of the 
King (concerning his Juſtice) ſhall not be drawn in Que- 
ſion before any other Judge, for any Surmiſe of Corruption, 
except before the King himſelf, is for this; The Kin 
himſelf is 4e jure to deliver Juſtice to all his Subjects; 1 55 
ſor this, that he himſelf cannot do it to all Perſons, he 8 
delegates his Power to his Judges, who have the Cuſto- King's Oath. 
dy and Guard of the King's Oath. | 

And foraſmuch as this concerns the Honour and Con. See 4 Inſt. 41, 
ſcience of the King, there is great Reaſon that the King 
himſelf ſhall take Account o it, and no other, 

And Thorf's Judgment who was drawn in Queſtion fox See Cotton's 
Corruption before Commiſſioners, was held againſt the Law, Records.74,316 
and upon that he. was pardoned; and it is contained in the- Ee odd, ” 
ſame Record, Quod non trahitur in exemplum. Vide the Con- by Parliemene 
cluſion of the Oath of a Judge. Vide the Chronicle of $row, iadged juſt 


18 Eq. 3. 312. in Tan Bae 


3 | 
Note, Thomas Meyland Chief Juſtice of the Common whole Ser of 
Bench, Sir Ralph Hengham Juſtice of the King's Bench: Judges were 
And the other fultices were accuſed of Bribery and Cor- — 4 
; * * * | ruption, K. was forced | 
hs to try him by 
Commiſhou 


c Te, | 


Arerments, 
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Sublimity they import Verity in themſelves; and none 
ſhall be received to aver any Thing againſt the Record 
it ſelf; and in this Point the Law. is founded upon 
reat Reaſon, for if the judicial Matters of Record ſhould 
drawn in 8 7. by partial and ſiniſter —— 
and Averments fenders, or any on their Behalf, there 
will never be an End of Cauſes ; But Controverſies will 
be infinite, Et infinitum in jure reprobatur : And for 
this it is adjudged in the 47 Ed. 3. 15, That a Judge who 
hath a Commiſion, vis. that is of Record, not be 
charged in Conſpiracy; which is to be underſtood of 
hat he did in Court, for the Reaſons and Cauſes afore- 
Lid: And with this agrees the Book, 21 EA. 4. 67. & 27 


pl. 12. and the Reaſon is for this, that the Party is 


acquitted, and the Accufing ſtands with the Record: And 
accordingly was the Law taken in this Caſe, But-in an 
Hundred Court, or other Court which 1s not of Record, 
thete Averment may be taken againſt their Proceedings, 
for that it is no other than Matter ia Pais and not of 
Record; as it appears in the 45 Ed. 3. 15. Alſo one ſhall 


never aſſign for Error, againſt that which the Court doth 


as Judges; as to fay, that the Jury gave Verdi& for the 
Defendant, and the Court-did enter it for the Plaintiff, 
or to ſay that the Party who levied the Fine was dead be- 
fore the Fine was levied, or ſuch like. Vide 1 H. 6. 4 
39 H. 6. 52. 7 H. J. 11 H. j. 28. 1 Mar. Dyer 89. But in 
a Writ of falſe Judgment, the Plaintiff ſhall have a direct 
Averment againſt that which the Judges in the inferior 
Court, have done as Judges, Quia Recordum non habent, 
and with this accords 2 1 H. 6, 34. And as a Judge ſhall 
not be drawn in Queſtion in the Caſes aforeſaid, at the 

uit of the Parties, no more ſhall he be charged in the 
aid Caſes before any other Judge at the Suit of the King. 
And for this in the 27 AY pl. 18. One was indicted and 
arraigned at the Suit of the King, as he was a Juſtice of 
Oyer and Terminer, where certain Perſons were indicted 
*of Treſpaſs before him, he made an Entry of Record, that 
they were indicted of Felony ; And it was adjudged that 
this Indictment was againſt the Law, for this, that he was 
a Juſtice by Commiſſion ; and that is of Record; and this 
pre lent Act ſhall be to defeat the Record, hoc eft, to aver 
againſt that which he did as Judge of Record, which 
cannot be by the Law. Vide 27 pl. 23. 2 R. 3. 9. 28 
Al. at. 9 H. 6. 66. And it was ſaid, that it was the 


Caſe of one Nudigate, who as a Juſtice of Peace had re- 


corded a Force upon a View, which he did as Judge up- 
ee | on 


And Records are of ſo high a Nature, that for their 
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on Record; and a Bill was exhibited againſt him in this ec ZA (Sj 


Court, for this, that he had falſly made a Record, where . 
indeed there was not any Force: And by the Opinion of eue. 9 


Catiyn and Dyer, Chief Juſtices, it was reſolved that that 3 
Thing, that a Judge doth. as Judge of Record, ought not to _ 
be drawn in Queſtion in this Court. 3 7 


Note well, that the ſaid Matters at the Bar were not 
examinable in the Star- chamber; and for this it was or- 
dered and decreed by all the Court, that the faid Bill with · 
out any Anſwer to it, by the ſaid Richard Barker ſhall be 
taken off the File and cancelled, and utterly defaced : And 
it was agreed, that inſomuch as the Judges of the Realm 
have the Adminiſtration of Juſtice under the King, to all 
his Subjects, they ought not to be drawn into Queſtion for 
any ſuppoſed Corruption, which extends to the Annihilating 
of a Record, or of any judicial Proceedings before them, 
or tending to the Slander of the Juſtice of the King, which 
will trench to the Scandal of the King himſelf, except it 
be before the King himſelf; for they are only to make an 
Account to God end the King, and not to anſwer to any 
Suggeſtion in the Star- chamber; for this would tend to the 
Scandal and Subverfion of all Juſtice, And thoſe who are 
the moſt fincere, would not be free from continual Ca- 
lumniazions, for which Reaſon the Orator ſaid well, Iuvi- 
gilangum eft ſor er, multe inſidiæ ſunt honig. 
And the Reaſon and Cauſe why a Judge, for any Thing 
done by him as Judge, by the Authority which the King 
hath committed to him, and as fitting in the Seat of the 
King (concerning his Juſtice) ſhall not be drawn in Que- 
ſtion before any other Judge, for any Surmiſe of Corruption, 
except before the King himſelf, is for this; The Kin 
himſelf is 4e jure to deliver Juſtice to all his Subjects; an 2 
for this, that he himſelf cannot do it to all Perſons, he or an Leh 
delegates his Power to his Judges, who have the Cufto- King's Oath. 
dy and Guard of the King's Oath. | | 
And foraſmuch as this concerns the Honour and Con. See 4 Inſt. 41, 
ſcience of the King, there is 2 Reaſon that the King 
himſelf ſhall take Account of 1 


it, and no other, 
And Thorp's Judgment who was drawn in Queſtion fox See Cotton's 


clufion of the Oath of a Judge. Vide the Chronicle of Storw, 
18 EAu. 3. 312. — Leroy 
Note, Thomas Weyland Chief Juſtice of the Common whole Ser of 
Bench, Sir Ralph Hengham Juſtice of the King's Bench: ſudges were 
And the other fullices were accuſed of Bribery and Cor- rupe that e 
2 to try him by 
Commiſhou 


I 3 ftupftion, and their Cauſes were determined in Parliam 


: * 


Oath Ex Officio. Part XII. 


where baniſhed, and ſome were fined and im- 
priſoned. 1 | 


Vide 2 Ed. 3. fol. 23. That the Juſtices of Tyayl. baſton 

(fo called for their ſummary Proceeding) were in « Manner 

Juſtices in Zyre ; and their Authority was founded upon 

the Statute of Ragman, which you may ſee in the old Mag. 
e Mlb —4 — — e 1 of the 

ave [26] * Trayl-baſton ing ſhead, ol. 312. note it 
n 2 by the faid ent and Chronicle, that the 
Ken did examine the Corruption of his J before 

himſelf in the Parliament, and not by Force of any Com- 


miſſion. 
' Abſurdum eft affirmare, (re judicata) credendum efſe 
nom Fudict. | 


An Oath before an Eccleſiaftical Fudge ex 


Officio. 


The Ordin 
——— OTE, Paſeh. 4 Jacobi, In the Time of the Parliament 
| * — the Lords of the Council of Mhite ball, demanded of 


Articles Ex Of. Popham Chief Juſtice, and my ſelt, upon Motion made by 
ticio. the Commons in Parliament, in what Caſes the Ordinary 
may examine any Perſon ex officio upon Oath ; and upon 
good Confideration and View of our Books, we anfwered 
to the Lords of the Council at another Day in the Counci!- 

' Note this Ex Chamber. 
io Qarh'is 1. That the Ordinary cannot conſtrain any Man Ec- 
02; - cleſiaſtical or Temporal, to ſwear generally to anſwer to 
r.1.c2.Se&t 4 ſich Interrogatories as ſhall be adminiſtered unto them; 
13Car.2.c.12 hut ought ta deliver to him the Articles upon which he 
Sb: is t0 be examined, to the Intent that be may know 


'  Codexs6, 58, whether he ought by the Law to anfirer to them: And 


49749991053. ſo is the Conrſe of the Star-chamber and Chancery; rhe 
7 Defendant hath the Copy of the Bill delivered unto him, or 
—_— he need not to anſwer to it. 
| 2. No Man Eccleſiaſtical or Temporal ſhall be examined 
upon ſecret Thoughts of his Heart, or of his ſecret Opi- 
wi0n : But ſomething ought to be objefted againſt him 
what he hath ſpoken or done: No Lay-man may be exa- 
mined ex officio, except in two Cauſes, and that vas 
grounded upon great Reaſon 5; for Lay-men for the moſt 
Part are not lettered, wherefore they may eaſily be in- 
vergled and inmrapped, and principally in Hereſy and Er- 
| ror 5: 


| PART XII. Oath Ex Officio. 

8 rors: Aud this appears by an Ordinance made in the 

| Time of Ed. 1. Tit. Prohihition. mee 
Raſtal, The Words of which Ordinance are, And Quad 


: non permittant, quod, alioqui laict in balliva in ali- 


quibus locis conveniant, an aliquas recognitiones per jurgs - 


q menta ſua facienda, mſi in cauſis Matrimonialibus & Te. 

; ſtamentariis. And the Reaſon that the Eccleſiaſtical Judge 

; ſhall examine them in theſe two Caſes, is for this, that 

c Contracts of Matrimony, and the Eſtates of the Dead 

ö are many Times ſecret; and they do not concern the 

: Shame and Infamy of the Party, as Adultery, Inconti- 
b nency, Uſury, Simony, Hearing of Maſs, Hereſy, Cc. 

And for this Cauſe in theſe Caſes, and ſuch like, the 

: Eccleſiaſtical Judge ought not to examine Partem ream, 

upon their Qath ; for as a Civilian ſaid, that this was In- 

ventio Diaboli ad deſtruendas miſerorum animas ad in- 

fernum And in the-Regiſter, fol. 36. 6. There is a Prohi- 

bition in this Form, Præcipimus tibi quod non permittas 

guod aliqui laici ad citationem talis Epiſe aligquo loco con- 

"4 veniant de cœtero ad aliquas Recognitiones factas vel far 

cramenta præſtanda) the one is the Expoſition of the o- 

ther) ni/# in caſibus matrimonialibus & teſtamentariis : 


And there is an Attachment upon it, Pone per uad. ta- 


t lem Epiſt': quod ſit coram Juſticiariis naſtris, &c. oftens 
fF Wl rum quare fecit ſummoniri, & 2 cenſuras Eccleſi di- 
y ſtringi laicas perſomas vel laicos ines & feminas'ad 
y comparendum coram eo ad preftandum juramentum pro 
8 voluntate ſua tfſis invitis in grave Corone Prejudicium * 
| 


& dignitatis noſtre Regie, necnon contra confluetudinem 
Regni 92 : Et habeas ibi nomina plegiorum, &c. Te- 
ſte, Sc. by which it doth appear, that this was not only a- 
. ainſt the ſaid Ordinance, but alſo againſt the Cuſtom of 
90 e Realm, which hath been Time out of Mind, but alſa 
3 in Prejudice of the Crown and Dignity of the King: And 
he with this agrees F.N.B. fol. 41. And Vide the Caſe report- 
ed by the Lord Dyer (but the Caſe is not printed) Tin. 
4 10 Eliz, one Leigh an Attorney of the Common Pleas, 
was committed to the Fleet by the high Commiſſioners 
in a Cauſe Eccleſiaſtical, for this, that he had been at 
Maſs, and refuſed to ſwear to certain Articles to be pro- 
3 to him. And altho' in ſuch Caſe, Eccleſiaſtical Juriſ- 
iction is ſaved by the Statute of 10 Elis. yet they ought 
not in ſuch Caſe to examine upon his Oath : And here- 
upon he was delivered by all the Court of Common Pleas 
upon the Return of the Matter upon a Habeas Corpus. 
And in Mich. 18 El. Dyer fol. 175. in Hind's Cale, who 
vould not ſwear Commiſſionariis Ecclef. ſuper articutos pro 
; | uſurg, 
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Note the De. , £9 ea de cauſu commiſſus eſt Gaolæ de le Fleet, He was) 
livery out of delivered by Habeas corpus per totam Curiam. This was alſo 
Priſon was be- becguſe they could not impriſon. 

cauſe rhe high  Fide le Starute 23 H. G. cap. 14. Which is declaratory as 
had no Power to this Point: It Randeth not with the right Order of Ju- 


to impriſon.See ſtice nor good Equity, that any Perſon ſhould be convict, 
58. and put to the Loſs of his Life, good Name, or Goods, 
dex 410. unleſs it were by due Accufation, and Witneſſes, or by Pre- 

ſentment, Verdict, Confeſſion, or Proceſs of Outlawry, 
c. And it is not reaſonable that any Ordinary upon Suſpi- 


cion conceived of his own Fantaſy, without due Accuſa- 


tion or Preſentment, fhould = any 1 of this Realm 
in Infamy and Slander of Hereſy, to the Peril of Life, 
Loſs of good Name, or Goods; (Et paulo antea) the moſt 
and learned Man of this Realm, diligently laying 

guard upon himſelf, cannot eſchew and avoid Penalty and 
Danger, Sc. and if he ſhould be examined u ſuch 
captious Interrogatories, as is and hath been accuſtomed to 
be miniſtred by the Ordinaries of this Realm, in Caſe 
where they will ſuſpe& any Man of Hereſy : And this was 
the Judgment of all the ſaid Parliament. See E. N. B. Ju- 
Kice of Peace 72. Lamb in his Juſtice of Peace, 338. Crompr. 
in his Juſtice of Peace 36. 6. In all which it appears, that 
if any be compelled to anſwer upon his Oath, where he 

ought not by the Law, that this is Oppreſſion and pu- 

ni able before a Juſtice of Peace, a Juſtice of Aſſiſe, &c. 

For this is an Article of Charge, to enquire of all Op- 

preſſions: And as to that which was objected, that for a 

very 0g Time, divers had been examined upon Oath in 
Eccleſiaſtical Courts; as to this it was anſwered, that it 

_ very well be, and not againſt Law, for the Words 

of the 'Treatiſe or Ordinance, and of the Regiſter, are, 

Contra voluntatem eorum, &c. So that if any aſſent to 

it, and take it without Exception, that is not Contra vo- 

luntatem eorum, but to inforce any to take it, who ought 

not to take it by the Law, is a great Oppreffion : But if 

any Perſon Eccleſiaſtical be charged with any Thing which 

is puniſhable by our Law, as for Uſury, there he ſhall not 

be examined upon Oath, for this, that his Oath is Evi- 

dence againſt him at the Common Law, and to do it in- 

curs the Penalty of the Statute, but Witnefſes may be cited 

to teſtify, Regiſter, Tit. Conſult. F. N. B. 53 4. Alſo. by the 

Gibſon's Co- Statute 2 H. 4. cap. 15. it is provided, that diffus Dieceſa- 
dex 400. aus fer ſe vel per Commiſſarios ſuos contra hujtiſmodi 
perſonas, Sc. Er ad omne juris chßectum, publice & ju- 

dicialiter procedat & negotium hbujuſmodi, &c. terminct 
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50 0 in the ſaid Act in the Reign 


pur XI. - Oath Ex Officio: 


jurta Canonicas Sanftiones, which Words, jurta Canonicas 


ctiones, give them Power to proceed according to 
4. - Law, — 


their Canons, and exclude the Common 
Pretext of this in the Caſes mentioned in the ſaid A 


| they examined as well Lay-people as * Clerks, upon their 
Oaths 


concerning Hereſy, erroneous Opinions, c. men- 
H. 4. H.s5. H. s. 
Ed, 4. R. 3. H. 7. unto the Time of the ſaid Act of 23 
H. 8. And for this in the Reign of H. 8. nor in the Reign 


of Ed. V. no Lay-man was examined upon his Oath, 


in the ſaid two Caſes of Matrimony and Wills: But in 


ved, then all the Martyrs who were burnt, were exa- 
mined upon their Oaths: And afterwards by the 10 El. 
the ſaid Act of 2 H. 4. is * by which the Com- 
mon Law is in full Force Effect: And for this Cauſe 
all the Pretence of Poſſeſſion and Practice which the Ec- 
cleſiaſtical Courts have had, is ſtrongly anſwered by this 
which hath been ſaid, that the Words of the ſaid Treatiſe 
and Roper are, Contra voluntatem eorum, &c. And 
thoſe who have ſo taken it, have afſented'to it, and that 
ſtands with Law. 


Page (28) 


the Berg of Queen Mary, this Act of 2 H. 4. was revi- Poſt. 57, 58,93. : 


Note, That King John after he had murdered his Matth. Paris, 


225, 226, 227, 


&c. 


Nephew Arthur, and Niece Ellenor, the Iſſue of his el- 
der Brother Geffrey, after he had loſt Normandy, Aqui- 


tain, and Anjou, after that his Commons for unjuſt Vexa- 


tion diſobeyed him, his Nobles revolted from him, the - 


Clergy 2 by him, and that he ſtood excommunica- 
ted 4 the Pope, and his Kingdom interdicted, he for his 
Protect ion, granted by his Charter of 13 Maii anno Regni 
14. ſubmitted himſelf to the Obedience of the Pope: 
And after in the fourteenth Year of his Reign, as one 
deſtitute of all Succour and Safety, and from Day to 
Day in Fear to loſe his Crown, by another Charter he re- 


figned his Crown and Realm to the "ner 1 
is Legate, 


his Succeſſors, by the Hands of Pangdolph 

took it of him again to hold of the Pope, which was ut- 
terly void, for this, that the Dignity is an inherent, inſe- 
parable to the Royal Blood of the King, and deſcendable 


to the next of Blood of the King, and cannot be tranſ- Parliament Cx 


ferred to another, no more than a Duke, or Earl, or Ba- {3 


ron, or other Dignity may transfer over their Dignity, 
for theſe are Incidents inſeparable; alſo the Pope was an 
Alien born, and therefore was not capable of Inheritance 
within Exgland: By Colour of which Submiſſion and Re- 
. the Pope and his Succeſſors exacted great Sums 
0 


the Clergy and Laity of England, pro commutandis 
| Peui- 


* 


* 


I, 2, &c« 


% 


Page [29] rities, that the Law and Cuſtom of England * was, that 


Th! Gibſon's 
ex 999. 
& ibid. 407, 
1080. 


Pope, Pope G 


betwint H. 3. and his Nobles, to collect Money for the 
Pope, who did collect infinite. Sums of Money, fo that it 


Cuſtom of England 


e -oxcefhtbus corrigendis per prælatos & juices eccleſiaſti- 
cos inguiratur ad præ ſtandum de veritate direnda ſacra. 
memum per excommunicationis ſententias. Si opus fuerit 
compellantur impedientes, vero ne hujuſmodi juramentum 
pri ſtetur Fer interdift eſt excommunicatio ſententia ar: 
ve autur. In which Canon it is to be obſerved, that this ex- 


2 


Oath Ex Officis. Part XII. 
—— to maintain the Height and Dignity of tht 
Pope. And for the better inriching of the Coffers of the 
regory the Ninth ſent Orho Cardinalis de Car. 
vere Tullano, into this Realm, when there was Indignation 


was ſaid of him, Quod legatus ſaginatur bonis Anglie, 
which Legate held his Council at London, Anno Domini 
#239, 22. H. 3. And for the better finding out- Offences 
which ſhould be redeemed with Money, he with the Aſ- 
ſent of the Biſhops of England there aſſembled, made 
divers Canons, amongſt which one was, Jus jurandi Ca. 
de veritate di. 


| that the Law and Cuſtom 
of England was againſt this Examination of the Party De- 
fendant upon his , for it is ſaid Staruimus de cœteri 
præſtari in Regno Anglie, ſo that this was a new Law, and 
took its Effect de cerero. 

2. Obrenta in contrarium conſuetudine non obſtante, And 
this very well agrees with Regiſter and the Maid 
Treatiſe De Regia Probibitioue; and the other Autho- 


Lay- people in criminal Cauſes, be they Ecclefiaſtical or 
Temporal, {ball not be examined upon their Oath (only 
in Cauſes matrimonial and teſtamentary,) otherwiſe it is of 
Clerks, as is aforeſaid : And for this, that it a by 
the ſaid Canon at ſelf, that this was againſt the Law and 
; whence it follows that this Canon 
Fall not bind, for that the Law and Cuſtoms of England 
cannot be changed without an Act of Parliament, for this, 
that the Law and Cuſtom of Engl. is the Inheritance of the 
Subject, which he cannot be deprived of without his Aſſent in 
Parliament: And it appears in Linwood, cap. jure jurandi 
Fol. 8. 6. That ZBongface Biſhop of Canterbury, An. 121: 
© 57 H. z. alittle before the Death of that King made 
this Canon, Statuimus quod Laici de ſubditorum peccatis 


tends 


PART XII. Oath Ex Officio. 0 
tends to Lay-people; for, as _ the Ecclefiaſtical 
Judge may A thoſe of the Clergy upon their Oaths, 
nd note Linwood, cap. jure jurando, liter 
fo, Hic dicitur cauſu editionis hujus ſtatuti, vis. Prelati 
Eccleſiaſtici procedebant ad inquirendum de criminibus & 
excefſibus ſubditorum ſuorum, & laici (nota hic) ſuffulti 
poteſtate dominorum temporalium in hujuſmodi inguiſitioni · 
bus noluerunt jurare de veritate dicenaa. | 
| Note well what the Cauſe was, why Lay-people refuſed 
to be examined for Crimes and - Exceſs, 
2. It ap that the Judges of the Common Law, 
by their Prohibition did interdict, Oc. as it ap 
the Regiſter and the other Authorities, in the 
Ed. 1. and other Kings, Incroachments were made * 


the Subjects, which are here called Inpedimentes, 
now the Canon ſaith, Inpellat. 

3. That where. by the Law they may examine 
Lay-people upon their Oath, I cau/is matrimonialibus 
& teſtamentariis, here Boniface makes this Canon to 


extend to Peccata & Exceſſus, which Canon was - | 
n 


terly againſt the Law Cuſtom of England. 
like Manner another was made by him at the ſame 
Time, Linwood cap. de benef. fol. 231. which Ca- 
non being made directly againſt the Judges, who did a- 
ward Proceſs againſt them, if they did impoſe an 
uniary Pain : And prohibits them the Judges with 
Fear of Excommunication, the Canon being agai 
Law, prohibits them notwithſtanding this Thundering of 
Excommunication in all Ages. And the and 
Purpoſe of the faid Canon was to perplex the Sub- 
jects, and to inrich themſelves by Puniſhment pecunia- 
ry: And this is declared by Act of Parliament made 
9 aw. 2. called Articuli Cleri. Si prelati imponant 
Penam pecuniarum alicui pro peccato, &c. Regia Pro- 
hibitio locum habes. | mY 


Fins of 


„ 6. litera E. faith -- | 


Note. 


- 


E * 7 4 y 0 * a 4 * 2 ) . 
— tt. * K 9 | 
- » y by * . 
=. *, = K 
. _ « = 
* 
6 - A 4 
4 * f : X | n 
hed = . 4 A 
q * 
* = - 
. * * - 4 
= \ - 
o * 


Tiryin. 5 Jacobi. 
5 Pardon: 


Alen rope. - NO, the Law fo regards theWeal publick, that altho in A- 
har. of ctions ar the King ſhall 34% the Suit ſolely in his 
um publi- Name for the Redreſs of it, yet by his Pardon he cannot diſ- 
Poſt. 63 charge the Offender, for this, that it is not only in Prejudice of 
: th 32. the K- but in Damage of the Subjects: for tht avoiding of 
3 Inſt. 56. . infinite Suits they cannot have private Actions, and for that 
Reaſon the Suit is given to the King, not only for himſelf, 
"but alſo fot all His Subjects, * as if a Man ought to repair a 
2 age [30] Bridge, and for Default of Repatation it falls into Decay : 
Bridges. In this Caſe the Suit ought to be in the Name of the Ring, 
See 13 Co. 33, and the King is ſole Party to the Suit, but for the Benefit 
&c. ib. 2 10 Of all his Subjects. And for this, if the King pardon it, yet 
Antea 18, 19. the Offence remains; and in any Suit in the Name of the 
| 'King,*for Redreſs of it, the Offender ought (notwithſtand- 
ing the Pardon) to make and repair the Bridge for the Be- 
nefit of the Weal publick ; but peradventure the Pardon 
ſhall diſcharge the Fine for the Time ; and with this 
s, 37 H. G. 4.6. Plow. Com. in Nicol's Caſe 485, 
hs the Words of the Law are ; If a Bridge or a High- 
way is repairable by the Subject, and is in Decay, the Par- 
don of the King ſhall not excuſe him which ought to do it, 
for this, that the other Subjects of the King have Intereſt 
in it. But note, the Pardon in ſuch Caſe ſhall diſcharge 
the Fine, but only for the Time before the Pardon: But for 
the Time after the Pardon, without x the Offender 
for his Default ſhall be fined and impriſoned; the ſame Law, 
and a multo ſortiori in caſe of Depopulation; for this is not 
only an Offence re the King, but againſt all the 
Realm; for by this the Realm is infeebled ; idle and diſſo- 
late People, which are Enemies to the Common- wealth, a- 
bound: And for this cauſe Depopulation and Diminution 
of Subjects is a greater Nuſancè and Offence to the Weal 
publick, then the Hindrance of the Subjects in their good 
Antes l. . And cafie Paſſage by any or Highway: And for this, 
% notwithſtanding the Pardon of the King, he ſhall be bound 
to re-edifie the Houſes of Husbandry which he bath depo- 

2 


| pulated; 


| 72 Part XII. 9 ardom. | ; 
ulated 3 but peradventure fot the Time before the Patdon 
e ſhall not be fined, but for the Time after without doubt 
he. ſhall be fined and impriſoned, for the Offence it ſelf 
cannot be pardoned, as in the Caſe of a Bridge or High- 
way 5 Quia eſt malum in ſe : But this continues as to Ss 
Fine and Impriſonment at all-Times after the Pardon: But 
the Penalty inflicted by the Statute that may be diſchar- 
ed, Quia probibitum. Vide 3 Ed. 3. Tit. A. 443. 
ere an Abbot was bound to repair a Bridge by Pre- 
ſcription, and after the King by his Charter diſcharged 
1 


him, which Charter was allowed in a Quo warranto 
after the Abbot was indicted at the Suit of the King, for 
Default of Reparation of the ſaid Bridge, and he pleaded 
the ſaid Charter and Allowance : And notwithſtanding it 
was adjudged that he ſhould a the faid Bridge, for 
this, that altho' the Suit be in the Name of the K ing for the 
Offence, yet the King cannot diſcharge it, for this, that it 
ſhall be to the Prejudice and 1 his Subjects: But 
when the King chargeth his Subjects for the Mak ing of 4 
Bridge, or Cauſey or Wall, Oc. there the King may dif- 
charge of the Pontage, Murage, c. But when one 14 
bound by Preſcription or Tenure, Sc. to repair a Bridge; 
Oc. there the King cannot diſcharge it. And all this ap- 
pears in the ſaid Book. : | | 


And Note, If one be bound to the King in 4 Re- Vid. 34H. 6. 
izance for to keep the Peace againſt one, and other 28. per fore eb 
the Liege People of the King; in this Caſe the King, be- 3. grant 54. 


fore the Peace cannot pardon and releaſe the Recogni- 
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. rance, as it is agreed in 11 H. 4. 43. 39 H. 64. 1 H. 5. 10. 
1 And the Reaſon is, although the Recognizance be made 
r- to the wy ſolely, yet inaſmuch as this is made for the 
t, Benefit an _ of the Subjects of the King; in ſuch 
ſt Caſe it cannot be diſcharged. T0 


0 | 1 1 
- Note, No Licence can be made to do any Thing See Vaug: 334; - 
er that is Malum in ſe, but Malum probibitum, 11 H. J. 11; a 
V, | & ” hat | © f 
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Trin. 5 Jacobi. 


Te 31] 


Commiſſions in Exgliſ under the Great Seal 
Side d. ge Be directed to divers Commiſſioners within the 
legal. Counties of Bedford, Bucks, Huntington, Northampton, 

Leiceſter, and Warwick, to enquire of divers Articles an- 
nexed to it: And the Articles were alſo in Engliß, to en- 
uire of Depopulation of Houſes, converting of Arable 
Land into Paſture, c. But the Commiſſioners ſhould not 
have any Power to hear-and determine the ſaid Offences, 
but only to enquire of them: And by Colour of the ſaid 
Commiſſions, the ſaid Commiſſioners took many Preſent- 
ments in Engliſh, and did return them into the Chancery, 
and after, Scil. Trin. 5 Zac. it was reſolved by the two 
Chief Juſtices, and by Walmſley, Fenner, Yelverton, Wil- 
liams, Snigg, Altham, and Fofter, that the ſaid Commiſſi- 
ons were againſt Law for three Cauſes ; | | 
1. For this, that they were in Exgliſb. 
4. For that the Offences enquirable were not certain 
within the Commiſſion it ſelf, but in a Schedule annexed 
* ww - =» | 
3. For this, that it was only to enquire,. which is againſt 
" Law, for by this a Man may be unjuſtly accuſed by Perju- 
ry, and he ſhall not have any Remedy, for this, that it is 
not within the Statute of 5 Elia. Cc. Allo the Party may 
de defamed, and ſhall not have any traverſe to it, ſuch a Com- 
dt | Ae miſſion may be only to enquire of Treaſon, Felony granted, 
and Felona c. And no ſuch ifion ever was ſeen, to enquire only, 
Goods. ' _ (i. e. of Crimes.) | | 1 | 
a At the Common Law, Aſſiſes were not taken but before 
— Juſtices in Eyre ſwho ſate virtute Brevis, every 7th Year V ide 
1 Inſt. 153. v. Pritton, fo. 1. and Bratton, lib. 5 & 11.)or ia the Common 
5 3 * Pleas : And this being a great Moleſtation and Trouble to 
*& + the Recognitors of Aſſiſe, which Writ for the moſt Part was 
$ Co. 57. in Uſe, for the Eaſe of the Country, and Expedition of Ju- 
10 Co. 53,71, ſtice; it was provided by Magna Charta, cap. 12. Quo 
— *PY recegnitiones de nova difſeſing, & de mor. de anceſtor” non 
capiuntur niſi in ſuis Comuatthus, & hoc modo: Nos, vel(/i 
extra regnum fuerimus) Capitales Fuſticiarii noſtri mittent 
juſticiaris noſtros fer unumquemque Comitatum ſeme / in 
anno, qui, &c, capiant in Comitatibus illis Mas "_—_ 4 | 
4 | 


Part XIE b rage y ua 


the Attainder of a Principal, 


And ofa. wasthe Staute of Fatwinſer 2. U. 46. made, 
and by this it is provided, Quad af/ignentur duo V erri! 
jurati, coram quibus & non aliis cafiantur aſſiſu, &c. ad 


Fus per annum. By which Act Juſtices of N prius 


were conſtituted of other Pleas, as well of one Bench as the 
other, Coram quibus Fuſticiariis & ſocietate, (viz.) Coram 
duobus Fuſticiariis vel uno milite, &c. And by the ſame Act 
the Juſtices of M. prius have Power to give Judgment, c. 
in Aſſiſes of Darrain Preſentment, and 2nuare Impedit, N 
came the Statute of 21 EA. 3. De Finibus, cap. 4. an 
vided Quod inguiſitiones & recognitiones capiantur tem- 

Jos vacationis, generally before aliquo Fuſticiario dt utro- 

banto, coram quibus placitum deduct. fuerit aſſociat. fi. 
i, 89c. And after by the Statute of Jort, cap. 3. It is 
vided, that in Plea of Land the Ni prius ſhall be taken 
before one of the Juſtices, where the Plea, c. and Chap- 
ter. 4. That no other Pleas moved by Attachment or Di- 
ſtreſs ſhall be taken before any Juſtice, either of the one 
Bench or the other generally, be the Plea before them or 
not, &c. by the Statute 14 EA. 3. cap. 1 Fl Niſi prius may 
be taken in any Plea, real or perſonal before two, ſo that 
the one be a Juſtice of the one Bench, or a Chief Juſtice, or 
a Serjeant ſworn. . | 

* By the Statute De finibus, cap. 3. Fuſticiatii ad affiſas 
eapiendas alſgnati deliberant Gaclas in Comitatibus illis ſive 
infra libertates quam extra de priſonariis quibiſcungue, 
Vide le recitat del Statute of 28 Ed. 1. de appellatis, which 
recites the Statute de felonia, c. but Note that Felony in- 
cludes Treſpaſs in ancient Time. Jide Stamf. 55, The 
Statute of 3 H. 3. cap. J. gives Power to Juſtices of Aſſiſe 


— 


= 821 


to hear and determine Treaſon, concerning falſe Money: 


The Statute of 14 H. 6. cap. 1. provides that Juſtices of 
Nu prius, have Power in all the 
ſon w givy ok Judgment as well where the Party is ac- 
quitted of the Felony or 'Treaſon, as where he is attaint, and 
to award Execution, &c. | 

The Statute of 28 Ez. 1. De appellatis gives Pow- 
er to Juſtices of Aſſiſe to try the Appeals of Ap- 


provers. 

Juſtices of Aſſiſe by the Statute 34 & 35 H. 8. cap. 14. 
May write to the Clerk of the Crown De Banco Regis, to 
certify the firſt Conviction in their own Name; but where 


ſes of Felony and Trea- 


Juſtices of one County or Circuit write to other to certify 


the beſt Form is in the Name 

of the King, 2 & 3 EA. 6. cap. 24. | 

By the Statute De Articulis ſuper chartas, c. 10. & 4 Ed. 

$ cap. 1. W 4 R. 2. Julccs of Alito, may 
8 


2 4” 


hear and deter- 


2 
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ccni, Pur XI. 
of Inqueſts and Juries to any Plaint, without Writ, and 
without Delay, and of Confederacies, and Champer- 


ties, and Maintainers, Bearers and Alliances by Bond, 


Or. Stat. 4E.3. 
cap. 2. 

$ce 7 Co. 12. 
9 * 

10 Co. 5 
11 Co. ds. 


Oc. | 

By the Statute of Northampton, 2 Ed. 3. cap. 3. Juſtices 
of Aſſiſe have Power to hear and determine the Statute 
concerning Armour; alſo to puniſh ——_— of Peace, 
and others, who have not done their e in ſuch. like 
Caſes, c. Pe” 

Juſtices of Aſſiſe ought twice in the Year to proclaim 
the Statute, 32 H. 8. and other Statutes againſt unlawful 
Maintenance, Champerty, Imbracery, and unlawful Re- 
tainers. | s | | 
By the, 3 H. J. cap. 1. Juſtices of Aſſiſe take Bail of 
him who is acquit of Murder within the Year, to anſwer 
the Appeal of the Party. | 


By 33 H. 8. Juſtices of Aſſiſe cauſe the Statute a- 
gainſt unlawful Games, to be proclaimed in their Cir- 


cuit. f 
| Juſtices of Aſſiſe make Execution of the Statute, 13 H. 4. 


| Cap. 7. of Riots made in their Preſence, upon Pain of a 


Notre. 
27 H. 8. fo. 3. 


uſt ices of 
er and Ter- 
miner, and 
Goal delivery. 
See < Co, 46, 
47- 
6 - 20. 
Co.-12- 
44 56, 118. 


Pagel 33) c. 3. Thar Juſtices of Gaol-delivery, deliver Priſoners in- 


Guardians of Priſons, for their Extortion, and for deliver- 


Hundred Pounds, and by 2 H. 5. cap. 8. Commiſſion ſhall 


be awarded to enquire of the Default of Juſtices of Aſſiſe 


and of the Peace. 


By the Statute of Weſt. 2. cap. 37. & 2 Ed. z. cap, 5. 
Juſtices of Aſſiſe ought to enquire of Return, or not Return 
of Sheriffs. Fe” | 

Tuſtices of Aſſiſe to enquire of all Points of the Statute of 
23 H. 6. cap. 10. concerning Sheriffs Under-Sheriffs and 
their Clerks, Coroners, Stewards of Franchiſes, Bailiffs and 


ing of them who are not bailable, and for detaining thoſe 
4 ought to be bailed, 2 Marie Dyer 99. Juſtices of Af- 
fiſe held Plea in Appeal of Murder, by V. z. G H. 7. 
and of Robbery by Commiſſion for Gaol-delivery, 

23 Ed. 3. cap. Juſtices of Aſſiſe may enquire of Default, 
£5c. of Puniſhment of Victuallers, c. wks ſell at unres- 
ſonable Prices. 1 | 


Note, Juſtices of Oyer and Terminer cannot by this Au- 
thority enquire but of ſuch, who are indicted before them- 
ſelves, for their Commiſſion is, Ad inguirendum, audien- 
dum & terminandum : But Juſtices of Gaokdelivery may 
arraign a Priſoner indicted before others, the Words of 
their Commiſſion are, Ad Gaolas,Gaolam de J. de priſonari- 
bus in ea exiſtentibus hac vice dcliberandum, ſecundum 
leges, Sc. Brook Title Commiſſion, * 3 Mar. 24. 4 EA. 3. 


. dicted 


FF 


N.. his People of this Realm without ſpecial Aſſent of 


r 


Pax XII. Cuſtoms, Subſidies and Impoſitions. "8 
diced before the Guardians of the Peace, And by the ; 
Statute of 1 Ed. 6. cap. ). New Commiſſioners of Gaol- 
delivery; but this doth not extend to Indictments or Con- 
viction before the Commiſſioners of Oyer and Terminer : 
And the Reaſon of this, is for this, that the Indictments 
and Proceedings before. Juſtices of Oyer and Terminer, af- 
ter the. Oyer determined, ought-to remain in the King's 
Bench : And the Records re Juſtices of Gaol· delivery, 
remain with the Cuſtos Rotulorum. Vide Brook, Title 


| Commiſſion, 12, 38 Ed. 8. Title Oyer and Terminer, 
44 EA. 2. 31. TY 


* 
. * 
— — — — _ : — —ů 


Cuſtoms, Subfidics and I mpoſit zom. 
Note, 


upon Conference between Pop ham Chief Juſtice, Cuſtoms, Sub- 
and my ſelf, upon a Judgment given lately in the Ex- "4s and Im- 


chequer, concerning the Impoſition of Currans : And up- — 71 N I 


on Confiderations of our Books, and of Statutes to this Pur- Records 91, 

ſe : It appeared to us that the Rule of the Common ny * 
9 70 is in the Regiſter, Title Ad quod Dampnum, and Ke in Tabus. 
F. N. B. 222. 4. quod patria magis ſolito non oneretur ſeu 4 Inſt. 28 to N 
gravetur. Alſo there is another Rule, that the King may 3+ | 


the Commons, to a Thing which may be of Profit to the 
Common People, but not to their Charge; as is held in 


1p 


dendo, Nullum Tallagium, ſeu Auxilium fer nos, ſeu here: 
des noſtros ponatur ſeu levetur abſque voluntate & aſſenſu 
Parliamenti. Et Magna Cbarta, cap. 30. Omnes Merca: 
rores ( Ni publice antea Probibiti fuerint) habeant Saluum 
& ſecurum conduttum abire de Anglia & venire in Angli- 
am, & morari & ire per Augliam, tam per terram quam | | 


the 13 of H. 4. 16. Et Statutum de Tallagio non conce- 


per aguam, ad emendum & vendendum ſine omnibus alis 


Tolnetis per antiquas & rectas conſuetudines, preterquam 


in Tempore Guerre, which Statute hath been confirmed 4 = 


more than thirty Times by ſeveral Acts of Parliament. Viae 


le Statute 25 EA. 1. 3, Ed. 1. in turri. 9 Ed. 3. cap. 1. 


& 2 14 Ed. z. 2. 25 Ed. 3. cap. 2, Cc. The Effect of 
which is, that every Merchant of this Realm, or other, 
may freely buy, ſell, and paſs the Sea with all their Merchan- 
dizes, paying the Cuſtoms of ancient Time uſed.” Queen 
Mary put an Impoſition upon Cloaths, which the-r H. Dy. 
165. was moved and not reſolved. Vid. 31 H. 8, Dyer fol. 


E 3 3 * 5 43. 


[| 


- 


. 165. Magus Cuſtuma e parve 


Cuſtoms, Subſidies and Tmpoſitions. Par XII 4 


9 H. 6. 12 & 35, And notes there the Saying of Babing- 
ton, Note the 1 Elis. Dyer 165. there was Antique ſive 
Magna Cuſtuma at the Common Law, Gil. for Woolls, 
Wooll-fells, and Leather, and this was equal to Strangers as | 
Denizens, and in the Time of Eg, 1. a Merchant Stranger 


grants over the ſaid Cuſtoms, 35. 4.4. which is called No- 
vs ſeu parva Cuſtuma. | 


Upon all which and divers Records which we bad ſeen, 
it _ to us, that the King cannot at his Pleaſure ut 
any Impoſition upon any Merchandize to be imported to 
this Kingdom, or exported, unleſs it be for Advancement 
of Trade and Traffick, which is the Life of every Iſland, 
Pro bono JO. As if in foreign Parts any Impoſi tion is 
put upon the Merchandizes of our Merchants, Non pro bono 
Publico, and for to make Equality, for the . e to ad- 
vance Trade and Traffick, the King may put an Impoſition 
upon their Merchandizes, for this is not againſt any of the 
$tarutes which were made for Advancement of Merchendize, 
or of the Statutes of Magna Charta, c. 30. which is, Si ali- 

ui Mercatores, de terra contra nos guerring inveniantur 
is terra noſtra in principio guerre attachientur, &c. Quo 
modo mercatores terre naſtræ traftantur qui nunc inveni- 
antur in terra illa contra mos guerrina : Et ſi noſtri ſalvi 
unt ibi, illi ſalvi ſunt in terra noſtra ; For the End of all 
ſuch Reſtraints is, Salus Populi: And fo in the Caſe of 
which was now lately adjudged in * the Exche- 


| Currans, 
Page [34] quer: Alſo in the Caſe of Cuſtomer Smith, which was ad- 


judged in the Exchequer, in the Reign of Q. Elizabeth, 
bor the Impoſitions were impoſed, upon the ſaid Reaſon 
to make Equality; for this was the Truth of both Caſes 
Keil.) The Advancement of Trade and Traffick, and for 
this Cauſe ſuch Impoſitions were lawful. b 
And it was clearly re ſolved us, that ſuch Im- 
fitions ſo put, cannot be demiſed or granted to any 
Babies, for this, that it is to augment and decreaſe, or 
be quite taken away upon juſt Occafion for Advancement of 
Merchandize. And this was one of the Reaſons in Cuſto- 
mer Smirb's Caſe, that it could not be demiſed; alſo it was 
aſſeſſed after the Demiſe. e ge „ Net 
And although that the King may prohibit any Perſon in 
ſome Cafes with ſome Commodities to paſs out of the 
Realm, yet this cannot be where the End is private, but 
where the End is pablid, vis. To reſtrain the Perſon, for 
this, that, Ina plur ima nobis £9 Corone noftr © præjudicia- 
lia in 2 g exteris projequi imendit, and to reſtrain any 
 Merchandices either In Time of Dearth, or in Time of 
War, for Nereſſitas oft lex temporis, ; 
| % 


— „ 


par XII. Cuſtoms, Subſidies and TImpoſitions. 
It appeared unto us alſo, that at the Common Law no 
| Cuſtom was paid, but only for Wools, Wools-fells, and 
Leather, which is called in Magna Charta, Recta confluerndo, 
and all others are there called Mala Tolneta, which in the 
Statute De Tallagio non concedemdo, is called Male. And 
at the Beginning of the Reigns of Kings, it bath for a long 
Time been uſed, by Authority and Conſent of Parliament, 
to grant to the King certain Subſidies of Tonnage and — age 
Poundage, for Term of his Life, which began in ſuch See >eldeo's 
Form, 2& 3 H. 5. in the 31 H. 6. c. 8. & 12 EA. 4. c. 3. Mare Clauſum. 
For the Defence of the Realm, and Maintenance of certain = 1 7 195. 
Wars, by A& of Parliament, which proves, that the King {tak. 3, 1. 
by his own Power cannot impoſe it, but by Conſent of Pa. 
liament; but ſuch Subſidy of Tonnage and Poundage might ; 
be granted by the King ſo long as he lived; for this, that 
this is limited and given to the King in certain: But an 
Impoſition put for Equality, as hath been ſaid, hath not a- 
ny certain Continuance, but is to be augmented, diminiſh- 
| ed, or taken away, for the Benefit of the Common-wealth : 
| And for that Cauſe it cannot be demiſed. ide 31 H. 8. Dy. 
43. 1 Mar. D. 92. 1 El. D. 165. 2 8 3 P. & M. D. 128. 
12 El. D. 296. 23 El. D. 375. 45 EA. 3. c. 4. 27 fl. 
44. Regiſter 192, Oc. Wes 
© Pide M. Cb. cap. 30. they are called Conſuetudines & fer 
voca hulum artis they are called Cuſtuma. Vide le Stat. 51 
$ H. z. Title Exchequer in Raſtal!: It uy that there 
were ancient Cuſtoms, and thoſe were for Wools, Wool-fells 
and Leather. Vide le Statute, 9 Ed. z. c. 2. That all Char- 
ters and Letters Patent made againſt free Trade and Traf- 
fick, made, or to be made, are void. | 
Vide Forteſe. in his Comment of the Laws of England, 
cap. 3. 6. fo. 43. Neque Rex per ſe vel per miniſtros ſuos 
allagia, ſubſidia, aui quevis alia onera imponit Legeis ſuis 
aut leges eorum mutat, vel novas condit, ſine conceſſrone & 
. totius Regnt ſui in Parliamento ſuo expreſſo, c. Vid. 


13. Cap. 9. 4 
And note for the Benefit of the Subject, the King may 
make an Impoſition or Toll within the Realm, to repair 
Highways, Bridges, and to make Walls for Defence: Bur 
then the Sum impoſed ought to be proportionable to the 
Benefit: And this appears the 13 H. 4. 16. So the Im- 
28 for Equality ought to be for the publick Good, fee 
the Charter, 31 EA 1. which is called Charta mercatoria 
ex Rot. mercator. an. 31 Ed. 1. n. 42. Patents 3 Ed, 1. u. 
18 9. de facco lane dimidium marce ; laſta coriorum, 
1 Mart, Oe. Fines 3 EA. 1. u. 24. intus & non in dorſo. 
Vide Rot. Parliament. an. 13 Ed. 3. No new Inhanſtment 
of Cuſtoms without common * Conſent : And in 22 EA. 3. Page C371 
| E 4 n. 8. againſt 


Star chamber. 
Poſt, ioz. 


. 36. 

318. 9 

alk. 4%.418. 
2 Hawk. V 


Part. - - 
Jer of Copies of t 
_” 


Libelx. Parr XII. 
8.86. new Cuſtoms and Impoſitions, and that Mer- 
chants may freely'paſs, c. And in the Parliament. a#.8 
H. 6. u. 29. Amongſt the new Impoſitions granted by H. 5. 
upon Merchandizes coming to Burdeairx : And Parliament 
. K 6. u. 35. the Duke of Somerſet accufed for cauſing 
the King to grant unto Sir Pierce Bracy an Impoſition bf 
Wines. . « « a _ V. N ANDY n 5 b 
Par. 9. R. 2. u. 30. apainſt a Patent made to the Lieu- 
tenant of the Tower; by Colour of which he took Cuſtom 
of Wine, Oifters, and other Victuals to be void, *' 
29 EA. 3. 11. . Ex Rot. Parliamenti, Subſidy of Wools 
granted for 6 Years, ſo as during the fame Time no other 
Aid or Impoſition be laid upon the Commons. | 
Parliament 5 Ed. 3. u. 17, 18, 19. againſt new Impoſiti- 
ons upon Staple Commodities, Parl. 22. Ed.3. u. 31. a- 
gainſt Alnage of Worſteds, 3 Ed. z. u. 163. againſt allnew 
Imgodtione, and 5 Ed. 3. u. 191. 38 EA. 3. u. 26. Rot. Parl. 
againſt unreaſonable Impofitions. al nh er rt; 
Parl. 7 R. 2. u. 35, 36. 9 R. 2. u. 30. No Impoſitions or 
Taxes S — . | * 4 
Note 2 R. 2. Pari. apud Gloceſtriam, 25. Subfidy 
only for deſenſive Wars, not for nf 1 K. 2. Parl. Ac- 
cord, 1 R. 3. againſt Benevolence. Vide Clan. 4 Ed. 3.9. 


22. bis. - 
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P.. Edwards cer. Dr. Wooton, 


1 N the Caſe in the Star chamber, between Ecards 4 
22 Plaintiff, and Mobton Doctor in Phyſick Defen- 
1 n mY a a Dir un 
The Caſe was, That Dr. Wooton writ to Edmunds an 
infamous, malicious, ſcandalous, obſcene Letter, to which hs 
 Subſeribed his Name; And this he ſealed and directed, To 
2 Mor: — e Speed this: And after the 
aid Dactor Publiſhed and diſperſed to others a great Num- 
id it was reſoly the Lord Chancellor Epger- 
ton, the two Chief ] ultices, per totam Carine, l 
this was a ſubtle and dangerous Kind of Libel: For 
inaſmuch as the Writing of a private Letter to af - 
other, without. any other Publication, the Party to whom 
it is directed cannot have an Action Sur ie Caſs, for thi 


0 * 2 : 
that no: Action lies; but when-it publiſhed to others 
3. Kesten. 29785 1 - i++ z e * 10 
: | ; P »+ 4 » 
nien ˖ 1 Ts; 


— L RPO 
? 6 — Ove AY 


Par XII. Tabel. | 
to the Scandal of the Plaintif, as it hath been often Times 
adjudged, Action iet. e "PL 
The Doctor thought that this could not be puniſhed in 
any manner; but it was reſolved, that the ſaid infamons 
Letter, which in Law is a Libel, ſhall be puniſhed (althoꝰ 
it was ſolely writ to the Plaintiff without any other Publi- 
cation) in the Star: chamber, for that it is an Offence to the 
King, and is a great Motive to Revenge, and tends to the 
os of the Peace and great Miſchief: And for that 
Reaſon it was neceflary, that it ſhould be puniſhed either 
by Indictment, or in the Star- chamber, to prevent ſuch Oc- 
caſſons of Miſchief. But in the Cuſe ut the Bar, the diſ- 


it, eggravates the Offence, and makes it a new Offence : 
For, for that alſo the Party may have an Action ſur le 
, "of < x SS. « * 1 1 : 73 * . 


Note, That by the Civil Law, if any Perſon hath diſ- 
abled himſelf to bear any Office, or for any other Purpoſe 
made 2 Libel againſt himſelf, he ſhall be puniſhed fbr it. 
And ſo it ſeems'to me, he ſhould be in the Star- chamber: for 
this is an Offence to the King and the Common-wealth : And 
withoyt Deyn altho' that the Doctor ſubſcribed his 
Name to the faid Letter, vet the ſaid Letter importing 
the ſcandalous Matter of 'a Libel; is in the Law a Libel. 
* Nota, The. Law: of the Zydians was, that he who ſlanders 
another, ſhall be let Blood in the Tongue, and he who 
hears it and aſſents to it, in the Ear, Cc. rf Is 


— ö — a — — — 
- 


Mich. 5 Jacobi. 
. » Reſeroation. 


. Woorox verſus 'EDw 1K. 


rſing of Copies of it, or the Publication af the Effect of 


2 


# 


. Fe Fohannem Wooton Quer. & Fohannem. Edwin De- Th Caſe will 
= Jendentem.- In Replevin the Deſendant avowed, and the ns y be al: 


Plaintiff demurreg; and the Caſe was thus. 
_ William Hawes avas ſeiſed in Fee of @ Meſſuage, and fiſty- 
25 Acres of Land, five Acres of Meadow, and ſix Acres of 
aſture in Fromanton, in the County of Hereford.:. And 
27.Junii 28. r ſed the Tenement 
47 eſaig, 10 N icholas Fraheren, or ' ſeventy-nine Tears, 
Reddendo inde annuatim præfato Oulielmo Hawes, & af. 
figharis ſuis 26 5, 8 4. at the Feaſts of the Annunciation, and 


e 1 » HH ve *; /#* 6: — St 
— , 


wed for Law 


Corone, Bug- 


"Hawk. 
wht laſt. 58, 


uf 
the Rent longer then the Leſſor himſelf ſhould have it; 


. TA Letter of the Statute of the 25 H. 8. cap. 6. If a- 
| with 


_ 2M | 
was F | 


* 


by even and e Portions: Aud afier tht 
ed, and the Reverſion 40 William bis 
ben the ſaid John Edwin claimed. 

the ſole Point in this Caſe was, If the Rent reſer- 
ved in this Caſe ſhall go to the Heir, or ſhall be determin- 
ed by the Death of the Leflor, for if the Leſſor had. reſer- 
ved the Rent to him without more, this ſhall determine 
ſhall 


red the 
the Death of the Leflor : and the Addition of theſe W 


And bis 6) ſhall not enlarge the Reſervation, for 
( the apy ne the Reverſion-over, yet the Rent 


determine by his Death, for the Aſſignees cannot have 


and the or himſelf hath it but for Term of his own 
Life. Fide 18 — 3. 2 eg 2 4. 18. 4 Mok 
19. per Audley, & vi il. 33 Elis. Rot. 1341. In 
—_ a Replevin, inter Richmond 8&9 Zutccher, where 
the Caſe was, that Purcher avowed for a Rent as Heir to 
his Father, upon a Demiſe made by his Father of certain 
Lands for 21 Years, by theſe Words, Reddendo & fol 
vendo proinde durante prædicto termino 21. annorum fr e- 
ao (Patri) Enecutoribus & affignatis ſuis 10 l. legalis 
"monete Anglie, Oc. ad feſta, Oc, And it was ues 
that by this Reſervation the Heir ſhould not have the Rent, 
ſor that the Reſervation was made to the Father, his Exe- 
cutors and Aſſignees, and not to his Heirs, £5c. 


I 


5 Mich. © Jac. 


Corone, Baggary. | 


— 
Bo 


Nota, Bugrone, Italice, is a Buzgarer, and 


Buggerare i, to Buggar, ſo Buggary cometh 
of 2 Italian Word. 


1 ny Perſon ſhall commit the deteſtable Sin of Bu 

ind or Beaſt, Oc. it is Felony, which A 
being repealed... by the Statute, 1 Mur. is revived and 
made” perpetual by 5 Elis. cap. J. And he ſhall loſe'bis 


by th ancient Authorities of Law, that this 


Reſeroation Paar XII. 


__ hc — Fa —— 


Par MI. Buggary. 
cab. 9. faith, that, Soceres, Sodomers & Heyericks ſhall 


be burnt, F. N. F. 269. 4. agrees with it: But Het. Ub. 
1. cap. 35. Pecorantes & Sodomita terra vivi cen fo- 
diantur. But in the ancient Book * called the Afir- 
ror of | Fuſtice vouched in Plow. Cm. in Fegoſſe's Caſe, 
the Crime is 7 = there it — e 
leſs Majeſtatis, a Sin horrible, commi agaĩnſt 
Ki . And this is either againſt the King 
Celeſtial or Terreſtrial in three Manners; by Herefie, 
by Buggary, * Sodomy. Note, that Sodomy is with 
ankind, and it is Felony I Statute of 25 H. 8. 
and therefore the Judgment for Felony doth now be- 
long to this Offence, bis. to be han by the Neck 
till he be dead. To make that rem 
penetyare, & ſemen nature emittere, & nacre, for 
the Indictment is Contra ordinationem Creatoris & na- 
rd ordinem rem habuit veneream,' diftumgque 
rum carnaliter cognovit, Every of which (rom it, 
& carnaliter cognovit) imply Penetration and Emiſſion 
of Seed: And ſo it was held in the Caſe of Stafford, 
who was attaint in the King's Bench and executed. 
Pelderaſtes, amatey puororum, whereof the Greek Word 
is, 1e'/a5-, Buggary with Boys. Fide Rot, Parlia- 
ment. 5o EA. 3. num. 58. complained in Parliament, 
that a Lumbard did commit the Sin that was not to 
be named: So in Rape, there | ought to be Penetration 
and Emiſſion of Seed. Vide Stamford. fol. 44. Which 
Statute makes ic Felony 3 he who procures, 8c. or receives 
the Offender, Sc. js Acceſſary. | | 
The Words of the Statute of Weſt. 1. cap. 34. If 2 
Man 3 „ AA 4 1% one aid 3 
commit Rape, it he be preſent, he is principal in the 
N Ge. Vide Liviticus 18, 22. & cap. = 13. 1 
„6. | . : 


— — P | —— TING 
| Premunire, end,” 
| NIQte, in the Book of Doctor Co/ines, . intidled, As - 


Page (37) 


fwer, Oc. to the Alſtract, and publiſhed 1584. And Vid. 15. H. 5: 


® Pamphlet now lately publiſhed by Doctor Ridley, th 
would obtrude the World, That 3 7 


9. Premunire 
now Common Law. 


the AR 10 Hir. cap. 1. all Spiritual and Ecclefiaſtical Pot. 84, 85. 
Pawer wich in Rockn is agen tithe Croma, and the Co Ln 1p, 


is- dhe Eccleſiaſtical; Law of the King: per 


. * 


Low by which chey determine. Cauſes, which. belongs to f. 3 . C. 1. 


Arr, 79. Sect. 
. 5 Co. 5, 12. 16t026, 7 Co. 13, 14,16. 9 Co. 74. 11 Co. aß Præfa. to 6 


at 


70M TVET Premumire. Par XII. 


>. That when the Statute of Premunire was mad 


as the Kin 


the Court by Force of 


Page C38] 


. 
- 
= Ld 
_- 
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That for that Cauſe no Premunire lies againſt any Spritual 
Judge .for oy 
their Proſeſſions have. ſome other Reaſons to con- 
farm it., 


vis. in the Reign of the Kings EA. z. & R. 2, then th, 
Pope uſurped Ecclefiaſtical J uriſdiction, although that de 
jure it belonged to the King. And therefore foraſmuch 
is as well 4e facto, as de jure, ſupream 
Head of all, as well Ecclefiaſtical as Temporal ; now 
the .Cauſe being changed, the Law is changed alſo. 
2. The Conclufion of the Writ of Premunire is in Domi. 
ni Regis contemptum & præ judicium, & difte Corone e 


. — ſuarum leſionem & exheredationem manifeſtam, 


contra formam ſtatuti, Cc. Which proves that the Ju- 
riſdictions ſhall be now ſevered and united to the Crown 
For that which is united to, and derived from the 
8 cannot be ſaid contra coronam & dignitatem 
i 4 
7. 'The Court of High Commiſſion is the Court of the 
King, and is by Force of an Act of Parliament, and Letters 


Patent of the King: And for this, although it may be 


- faid, that the Confiltory Courts are Curie epiſeoporum, yet 
ou FH h 8 is — 1 of the 
King: And for that on their Proceedings not be 
Gabe 20 Premunire. | | | e 
4. This new Court is erected by Act of Parliament, and 
Letters Patent of the King: And for this, where the Sta- 
tute of R. 2. ſpeaks De Curia Romana ſeu alibi, c. This 
(alibi) cannot extend to a Court erected by Parliament, 
An. 10. Reg. Elis. ye KEN 
But to theſe ObjeRions ; it was anſwered and reſolved by 
divers Juſtices * in this very Term, that without Queſtion 
the Statutes 37 Ed. 3. 16 R. z, Oc. De premunire, are 
yet in Force : And all ſuch Proceedings, by Colour of Ec- 


cleſiaſtical Law before any Eccleſiaſtical Judges, who were 


in Danger of Premunire, before the ſaid AR 1 El. are now 
in Caſe of Premunire after the faid Act; be it before the 
Commiſſioners by force of a High Commiſſion, or before Bi- 
ſhops or other Eccleſiaſtical Judges: For the faid 


Ads of Premunire are not repealed by the ſaid AQ, 
And as to the firſt and ſecond” ObjeRions, it was anſwer- 

ed, that true it is, that the Crown of England hath as well 
Ecclefiaſtical as Temporal Iuriſdiction, 4e jure annexed to 
it, as a 
Age to Age: And although this was de jure, yet when 
the Pope became ſo potent and powerful, he did uſurp 


by the Reſolution in Cawarey's Caſe, from 


> FIVE 


Cauſe - whatſoever. And ſome other of 


ſ 
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fn. 


* * 


7 5 + * 


Reg. eſt contra coronam 


feat anſwers to all the aforeſai 


ſurp apen the Temporal Law, this is the 


F 


* 


Parr XI.  Premunire. | 

upon the King's Eccleſiaſtical Juriſdiftion within "this 
Realm, but this was but mere Uſurpation (for the Ki 
eannot be put out of the Poſſeſſion of any Thing + whic 
belongs to his Crown.) And for this Reaſon all the Kings 
of this Realm, Torts viribus providere, for the Eftabliſhmene 
of their tempotal Law, by which os Ar the Crown, 
and by which they govern their Su in Peace, and 
puniſh thoſe who are rebellious, or who commit great 
Offences againſt them- and their Crown: And they were 
ways jealous leaſt any Part or Point of their tem 

aw ould be incroached y * And for this, if the 
Ecclefiaſtical Law uſurp any Thing upon the temporal 
Law, this was ſeverely puniſhed, and the Offender eſteem- 
ed and adjudged an Enemy to the King by the ancient 
Statutes; and every one might have killed him before the 


Statute 5 Elis. and this is the Reaſon for why; although 


both Juriſdictions belong to the Crown, yet inaſmuch as 
the Crown it ſelf is directed deſcendable by the Common 
Law, and all Treaſon againſt the Crown puniſhed by this 
Law; for this Cauſe,” when the Ecclefiaftical Judge u- 
ſurps upon the Common Law, it is faid contra coronam 
£9 dienitatem, Cc. And all the Prohibitions directed to 


the high Commiſſioners from Year to Year, from the 


Time of the making of the ſaid Statute 1 #liz. doth con- 


clude, contra coronam & dignitatem regiam. 


For as it was reſolved 8 all the Juſtices, Paſeh. 4 Fac. 
| dignitatem regiam, when any 
Eccleſiaſtical Judge doth uſurp upon the temporal Law, be- 
cauſe as in all thoſe Writs it appeareth, the Intereſt or 
Cauſe of the Subject is drawn ad alind examen, that 


is, when the Subject ought to have his Cauſe ended 


the Common Lew, whereunto by Birth-right he is 


inheritable, he is drawn in aliud examen (vis.) to be 


decided and determined by the Eccleſiaſtical Law: And 
this is truly ſaid contra coronam & dignitatem regiam. 
And this rom by all the Prohibitions (which are in- 
finite) which have been directed to the high Commiſ- 
fioners and others after the ſaid Act 1 Elis. a fortiort, 
he who offends in a Premunire ſhall be ſaid to offend 
contra coronam & dignitatem regiam : And this in EF 
Objections; but yet 
other particular Anſwers ſhall be given to every of 


them. 


As to the Third, although the Court by Force of 
high Commi ſſion is the Court of the King, their 
Proceedings, are Eccleſiaſtical : And for this, if they > 
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Premunire. 


was the End of all the ancient Acts, that the Tempo- 
ral Law ſhall not in any Manner be emblemiſhed by a- 
ny Ecclefiaſtical Proceedings. 2; 
As to the Fourth, although it be a new Court, yet 
the ancient Statutes extend to it within this Word A 
libi, and divers new Biſhopricks were erected in the 
Time of H. 8. And yet there was never any Queſtion, 


Page [39] 2 * the ancient Acts of Premunire extended to 


/ 


Premunire. 
See 1 loſt. 129, 
130. 


Regula prima. 


in any Sort toucheth or concerneth any Matter or Cauſe 


But to anſwer to all the Objections aforeſaid, found. 
ed upon the faid Statute of 1 Elis. our of the Words 
and Meaning of the ſame AQ; for whereas the Act 
1 Eliz. repealed the Statute of 1 & 2 P. M. 8. there 
is an expreſs Proviſo in the ſaid AR 1 Elia. that that 
ſhall not extend to repeal any Clauſe, Matter, or Sen- 
tence contained or ſpecified in the 1 & 2 P. . which 
* 


of Premunire: But that all of that which doth touch 
or concern _ Matter of Premunire, ſhall ſtand in 


concerns Matter of Premunire, is ſuch; every Perſon who 
by any Proceſs out of any Ecclefiaſtical Court of the 
Realm, or out of it, or by Pretence of 1 Ju- 
riſdiction, or otherwiſe, contrary to the Laws of the 
Land, ſhall unquiet or moleſt any Man for any Thing, Par- 
cel of the Poſſeſſion of any Religious Houſe, ſhall in- 
cur the Danger of the Act of Premunire, An. 16 R. z. 
which proves that as well the Act 1 & 2 P. M. as the 
AR 1 Blis. which creates the high Commiſſion-Court, 


which refen to the Act of 1 & 2 P. M. intends by e- 


eſs Words, that the Act 16 R. 2. of Premunire ſhall 
nd in Force. Alſo the Act of 1 Elis. revives the Act 
of 25 H. 8. cap. 10. which makes a Premunire in a Dean 
and Chapter, &c. for not electing, nor certifying, or 
not admitting of any Biſhop elected; by which it is 
directly proved, that the Act 1 Z/is. never intended to 
take away the Offence of Premunire, but expreſly 
1 for it, as appears by that which hath been 
id, | g 
But then we are to note in what Caſes a Premunite 
lies, in what not. | 
And for this that it is ſo it is neceſſaty that it 
n 
In all Cafes, e Cauſe originally to 
Cognizance of the Ecclefiaſtical Court, and Suit is pro- 
ſecuted there, in the ſame Nature as the * 


| Paxr XII. 
fence: which was before the ſaid AR 10 Elie. for this | 


: And the Clauſe of 1 2 P. M. which 
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gainſt a Parſon, who by Citation convened 
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Parr VI. Premunite. 


and to determined by the Common Law) 
yet no Premunire lies in that Caſe, 
As if Tithes are ſevered from the nine Parts, and are 
carried away; if the Parſon fue for the Subſtraction of 
theſe Tithes in the ſpiritual Court, this is not in the 
Caſe of Premunire ; for it may be that the Plaintiff did 
not know that they were ſevered from the nine Parts, 
nor that they were carried away; nor may the Eecle- 
fiaſtical Judge know any Thing of it: And altho' that 
the Defendant pleads this, yet the Ecclefiaſtical Court 
may proceed to try the Truth of it without Dogs 
Vide 10 H. 4. 1. according with this Opinion; fo if a 
Parſon ſue for Tithes of Wood, ſurmifing that they 
were Sylve cælus, under the Age of 
whereas in Truth they were above the Age of twen- 

' Years, (in which Caſe by the Statute of 45 EA. 3. 


Todes cught not to be paid} yet 1 Probibltion Beth 
pertain to Regula ſecuns | 


and no Premunire. 

But although the Cauſe originally 72 ap 
the Cognizance of the Eccletiaſtical Judge, yet if he 
ſuc for it in the Nature of a Suit, which doth not be- 
long to the Eecleſiaſtical Court, but to the Common 
Law, there a Premunire lieth 5 as in the Caſe put be- 
fore: If the Parſon after the Severing of Tithes, will 


ough in Truth the Cauſe, all'Clr- 


bee Watſon's 
chap. 54. / 


Tears, 


da. 


in any Ecclefiaſtical Court within this Realm, ſue for 


carrying away his Tithes ſevered from the nine Parts, 


which Action by Matter apparent to the Ecclefiaftical - 


Court appertains to the Common Law; in ſuch Caſe both 
the Actor and the Judge incur the Danger of a Pre- 


munire: And ſo was it adjudged in 1) H. 8. ag Spit 


man reports it: One Tirbervile ſued a Premafjiire. a- 


the Ecclefiaftical Court within this Realm, * and there li- 
belled againſt him for taking of Tithes, - which were 
ſevered the nine Parts, and the Parſon was con- 
demned and had Judgment that he ſhould be out of 
the Protection of the King, and forfeit all his Lands, 
Goods, and Chattels, and his Body to r Impri- 
ſonment, 2 to the Party, So it a Mortuary 
be delivered to a Parſon, and after the Party retake it, 


Page Cao] | 


if the Parſon ſue wy the x Be 


livered and carried away, he is in Caſe of Premunire z 
but after the Reprifal, if he ſue for it as Mortuary not 
executed, in Nature of a Suit, which belongs to Court 
Chriſtian, upon the Truth of the Caſe there is _—_ 


Cauſe of 


Premunire: Pix XII. 
Prohibition, and no Premunire lies. Fide 10 H. 4. 2. 80 
the Caſe which hath been put of Suit for Tithes of 


Wood, if the Parſon ſue for Tithes of Wood . above - 


Antea 27. 39. 


twenty Years Growth, ſo that it appears by the Libel, 
that the Cognizance of this Cale doth not belong to 
Court-Chriſtian (vis.) to the Court of the Archbiſhop 
of Canterbury, the Premunire lies; as you may ſee in 
the Book of Entries, Tit. Diſmes, fol. 221. But the Tit. 
Prohibition; fol. 449; Diviſione Diſmes, pl. 2, 3, 4, 5, & 6c. 
if the Suit be pro ſylva cædua, &c. So that as the Suit 
is framed- the nizance belongs to Court Chriſtian, 
although that the Truth be otherwiſe, there a Prohi- 
bition lies, and no Premunire. For when the Cauſe o- 
riginally belongs to the Cognizance of the Eccleſiaſtical. 
Court, although they hold Plea of any incident to it, 
which belongs to the Common. Law, there Prohibition. 
* — N ly bel a 

When the Cauſe origina ongs to the Cognizance 
of the Common — = not — the Eccleſiaſtical 
Court, there although they libel for it according to the 
Courſe of the Eccleſiaſtical Law, yet the Premunire li- 


eth, for this, that this draws the Cauſe which is de- 


terminable at the Common Law, ad aliud examen, vis. 
to be decided by the Civil or Eccleſiaſtical Law; and ſo 
deprives the Subject of the Benefit of the Common 
Law, which is his Birth- right: And with this agrees the 
Book of Entries, Title Premunire, fol. 229. b. C430. 4. 
where it is put for a Rule, Quad Placita, Querel, & 
Poſſelſiones terrarum & tenementorum tranſgr' debitorum 
& altorum conſimilium infra Regnum Ang!” lat. ad Do- 
minum Regem ad regalem coronam & dignitates ſuas ſpe- 
cialiter, & non ad forum Eccleſiaſticum, pertinent. Cui- 
dam I. R. Cc. machinans Dominum Regem & Coronam 
& dgpadates ſuas exheredare, & cognitionem que. ad 
Curiam Domini Regis pertinent, ad aliud examen in- 
Jra regnum ſuum Augl in Curiam Chriſtianitatis coram 
A. V. Oficial", &c. trabere, &c. quendam articulum ad 
proſequendum ipſum R. in eadem Curia Chriſtianitatis 
ceram frefato Officiali pro debito 201. & ipſum R. in ea- 
dem Curia prefato J. A. inde reſponſum citari, Cc. 80 
that if the original Cauſe be temporal, although that they 
proceed by Citation, Libel, Cc. in Ecclefiaſtical Manner, 
yet this is in Danger of Premunire: And the Reaſon of this 
Offence is expreſſed in the Writ, for this, that he en- 
deavours to draw Cognitionem que ad curiam Domini Re: 
gis fertinet, ad aliud examen, which is as much as to ſay, 
that the Debt, the Cognizance whereof belongs to the 

wen | Court 
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8 ele F, Cafe. pate xl. br 
an? "alibi; and this alibi. t t be in 
dot r che Nealm, but it was reſolved by Fire- 
. Cee uſtice, E — art am Curian ; that he he 
god og pot, this, is 3 
== i and 2 the Common Law, | 
=  . examinable ES al Courtz ind for this, "the Bi 
xx | | Hop in chis Caſe h d a Prombnire. - ET 
— * 3. That Alibi extends as ho as ety © the Courts of the Bi- 
3 - ts and other Fcclefiaſtical*Courts/ wirhin this R 
2 as elſewhere: And ſo the Court fag, that it had been 
_—_— , * tentimes adjudged; upon which "the. aid Biſhop, (the 
r . nv gh the Tadiftntent being true) confeſſed fad 
_— Indictment: —— upon this Ap the Aſa 
_ ee ent againſt him, that the ſaid Biſho 8 
_— 1 hy rl Protection of the King, and _ 
_—  * 2 Goods, and Chattels ſhould be * forfeited 
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pectefuNica).” TN: the IG Caſe of Ni chalas Fuller of r x 
3 -Gouirviſſon, theſe" Points were reſolved 5 rv ie das: with 
1 41 the Juſtices and Barons of the Excheg 
43 105 pee ane "925% . t no Conſultation can he ee oat of the 
70 4. 4 Ke. Term, for this, that it is an Award of the Court, and: is | 


a "final, and cannot be granted by all the Judges out of the 


A _ Term nor by any ef them within the Term but of 
. «² that choGourr pon Cont 
3 „ lation, this, that 

=. Ay amongſt them ought to award it. 


b, " Page tal *. That the Conſtruction of the Fer r Elis. ech. 
5 en tho 985 and of the Letters Patents of high Commiſſion in Eccle- 
2 iw. Kaſtical Cauſes founded upon the ſaid Act, 3 to the 

don Codex, Judges of the Common Law For although that the 

I . the iance of which n to them, are 

1 the (pi mes merely ſpiritua}, and the Law by which they: proceed is 

Bebe to inter. merely ſpiritual, yet their Authority and Power is given 

else, utces to them by Act of Parliament, and Letters Patept, 0 | 
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de Confultation which was” granted fs With his 

ena Quotennus por agar” de anthoritate & ualigit — _ 

8 0 Menarum atentium pro caufts Eccleſſaſlicis vabis vel ali» 

I veſtrum direct au e 1 &- interpretatio- 

ne flatuti de anno primo niper Regine, Sc. In the ſa mo 
"Manner as if the King hath a Benefice donative by Letters 
Patents, although that the Function and Office of the Incum- 
bent be ſpiritual, yet inaſmuch as he comes to it merely by . © 
Letters A the King, be ſhall not be yriftable,, |; *© 
nor deprivable by any Eccleſiaſtical Authority, but by the 
7 —— of the King, or by Cemmiſſioners under the 

great A . r 7 ar * 

| 3. It was reſolved when there is any Queſtion concern- 
ing what Power or Juriſdiction belongs to Eecletaftical + 

udges, in any —— Caſe; the Determination“ of this 
belongs to the Judges of the Common Law in what Ca- 

ſes they bave Copnizance, and in what not 3; for if the Ecele- 
faſtical Judges ſhall have the Determination of what | 

Things tbey ſhall have Cognizance, and that all that ap- 

pertains 20 their Juriſdiction, which they ſhall allow io | 
_ themſelves, they will make no Difticulty Ampliare jurif- 

Aictionem ſuam: And according to this Reſolution, raf. 
lib. 3. tract. de except. cap. 15. fel. 412. Cum Fudex Fecle- 

f alious probibitionem a Regs fuſcepit, ſuperſedere debet in 
omni caſu, ſaltem donec . 0.4 in Curia regia ad guam 

" pertiner j uriſaiſtienem; quia ſi Fudex Eccleſiaſticus eſti» 
maro debet an ſua eſſet juriſaiftio, in anui caſu indifferen- 
ter procederet, non obſtante regia probibitione. Vide En- 
tries, fol. 445. There was a Queſtion whether Court Chri- | 
ſtian ſhould have. Cognizance of a Lamp. And a Prohibi: . © 

tion was granted, Quea nom procedamt in curia Chriſtiani- = 
tatis, quouſyue in curia naſtra diſcuſſum . fuerit, utrum - 

' cognitio placiti illius ad curiam naſtram vel qd forum Er. 5 
. © cleſiaſticum 2 And if the Determination of a 
Thing which appears to Court Chriſtian, doth appertain to 8 

the Judges of the Common Law, the Judges of the Com + —_ 
mon Law have Power to grant a Prohibition. And all this 
appears in our Books, that the Judges of the Common Law 
Fin determine in what Caſes the Eccleſiaſtical Judges have 
Power to puniſh any fro le/ione fidei, 2 H. 4. fil. 10. 11 H. 
4. 88. 22 Ea. 4 20. So of the Bounds of Pariſhes in 5H.5. 
10. 39 EA. z. 25 So it belongs to the Judges of the Com 
mon Law, to decide who ought to certify Excommunica- 
tion, and to reject the Certificate, when the Ordinary or 
Comm ĩiſſary is Party, 6 EA. 3. 88 Ed. 3. 69, 10. 1 J. 
38. 2 EA. 4. 94. . 1. 10 H. 5. 9. For this it was; reſo. 
ved clearly, that if any Perſon flander the Authority r 
OI F 2 Power 
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Ar XI. 
Commilſoners, 'this is to be puniſhed = 
re the Judges of the Common Law, for thay the Re x 
termination of their Authority end Power which a 
to them by the 'Stetute, the Letters Patent of tbe 
un, and not Court Chriſtian: And 
for this, that the many Articles objected againſt Fuller 
concerning the Slander of their Authori — 0 54 —— 
e Judges 
the Common Law. One other Neſtraint was added in 
the Conſultation: Er quatemus won agat de alipuibus an- 
Adulis, contemptibus, en alits rehus que ad communen le- 
gem aur ſtatuta regni noſtri Angi ſunt Punienda & deter 
minauda. £3.08. ERS, Ct" WE 
4. If was reſolved, That if a Counſellor at Law, in his Ar- 
gumenr ſhall * ſcandal rhe King or his Government, Tem- 
poral or Eccleſiaſtical, this is a Miſdemeanor and Contempt 


* oy * 
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. -tp the Court; ſor this he is to be indicted, fined, and im- 


priſoned, and not in Court Chriſtian: But if-hE ubliſh a- 


ny Hereſy, Schiſm, orerronevus Opinion in Religion, he 


may be for this convened before the Ecclefiaſtical Judges, 

there corrected according to the Ecclefiaſtical Law : 
For the Rule is, Quo non eft juri conſonum quad quis pro 
altis gue in Curiis usſtris acta ſunt, quorum-cognitio ad nos 
pertinet, trabatur in placitum in Curia Chriſtianitatts, as 
it appears in the Book of Entries, Fan 448. So that the la- 
tent is, that Herefy, Schiſm, or ſuch enormaus Opinions 


| in Religion, doth not appertain to the Cognizance of tem- 


-poral Courts: For this Cauſe a Conſultation was granted, 
, Duoa# ſthiſmata, hereſes, & inormiam, impiam vel perui- 
ridſam opinionem in religione, fide, ſeu doctrina Chriſtiana 
pie & ſalubriter ſtabilita infra regnum mſtrum Angi, quo- 
rum 5 * ad forum Fccleſiaſticum ſpectat, Ec. Vide Mich. 
18 H.8. Reg. 38. In Banco Regis. The Caſe was, that a 


Leet was held 4is Jovis poſt feſtum Sancti Mich. Arch. 13 


H. 8. of the Prior of the Houſe of St. John de Bethlehem 
de Sheine, of his Mayor of Leviſham in the County of Sur- 
rey, before oba Beare the Steward there, a d Jury 
was c to inquire for the King of all es in- 
quirable within the ſaid Leet, where one Philip Aldwin, 
Who was a Reſident within the ſaid Leet, appeared at the 
faid Leet, Mentque Philippus ſtiens am Margaretam, 
mr Fobanms Aldwin apud Eaſt Greenwich, infra ju- 
riſliftionem Letæ predift, pluries per antea corpus ſuum 
is adulterio vitioſe erercuiſ, ac volens ipſam Margare- 


iam fro Yepublica' in exempluns taliter offendere voleu- 


rium legitime punire, ad diftam magnam juratam ſe per- 
Jonalttes. enbibuit & eiſuem ſic juratis de difts mals 
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& vitiaſ vita prefate Margaret 
mationem veraciter edit. U 
did draw the ſaid Philip into the Court of the Archbiſhop 
of Carter m 
mation of A y; and that the Phili 
bier Anglicanis verbis; Margaret Allen is a 
4 Bawd, and it is not yet three Weeks agon ſince a 
Man might take a Prieſt betwixt her Legs; which Zng- 
hb W were” Parcel of the Words by which he in- 
formed the grand Inqueſt at the ſaid Leet: And upon 
- this he” bad by Award of the Court a Prohibition, by 
which Writ it appears, Quad per leges hujus regni Ang! 


ſaid. int 


ones & ſinguli quicungue Domini Regis ſubditi coram 


 quilwſeunque imſius Domini Regis Fuſticiariis ſtu que- 
eangue alio viro judiciali officio ſeculari fungente in alt 
quam juratam patria jurati, vet ad aliguas inſtructiones 


ſeu informationes alicui hujuſmod: 


das comparentes & evidentias dantes, ab omni impetilione 
E calummià in aligua Curia Chriſtianitatis fropterea fien* 


da, quieti & ttheri efſe debent, & in perpetuum penitus 
irepreben'. And by this Record it appears, and by the 
Statute of 10 EA. 3. c. 11. by which it is provided, that 

tors of Lay-peo | 
delivering them before Juſtices, ſhall not be ſued for De- 


famation in Court Chriſtian, but that the Plaintiff who 


ſinds himſelf grieved ſhall haye a Prohibition formed in 
the Chancery upon his Cafe, ' which was but an Af. 


firmance of the Common Law, for that the Statute 
provides only for Indiftors in the Turn only: And 


yet as well all Indifors. in other Courts, and all Wit- | 


neſſes, and all others who bave Affairs in the, tempo- 
ral Courts, ſhall not be ſued or moleſted in Court-Chri- 
ſtian. Vide e 6 Elis. In the Reports of the Lord Zy- 
er (which is not printed) 
Marriage between the Earl of Hereford and the Lady Ca- 
. tharine Gray, declared his Opinion againſt the Sentence 
| given by Commiſſioners. Delegates of the Queen, in a 
e Eecleſiaſtical, under the Great Seal: And that 
the ſaid Sentence in Diſaffirmance * Rave * Mar- 
riage was unjuſt, wicked, and void, that he thought 
that the ſaid Judges Delegates had done * their 
Conſcience, could not render any Rea 
my cone And what . op was; was referred 
ma divers. Judges to conſider, by whom upon great De- 
liberation A was reſolved, that this Offence. was a Con- 


as well againſt the Queen, as to the Judges; and 


rempt 
every of them were puniſhable. by the Common Law, 
. F ; 
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which the {aid Margaret © | 
and there did libel againſt him for Dea _ 


hore and 


jurat. in evidentias dan- 


ple or Clerks in Turnes, and after 


John Halles in the Caſe of, 


tor the 
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— _ "Nicholas Fillers e. Par x. 
—_ by Fine and Impriſonment: And that the Queen may 
upon that fue for it in what Court ſne ſhall” pleaſe: for 
—_ . the Slander of a judge in Point of bis Judgment, 
__———_— be "ir true or” falſe, is not juſtifiable, Sc. And all 


this appears the Re the Lord Dyer, ſo tha 
in the Lad Cages ps well provided, that the 
High Com miſſioners ſhould not intermeddle with any ſean- 
dal by the Common Law. 3 
5. It was reſolved, that when any Libel in Eceleſiaſtical 
Court contains many Articles, if any of them do not belong 
to the Cognizance of Court Chriſtian, a Prohibition may be 
generally granted; and upon Motion made, Conſultation 
may be made as to Things which do belong to the Spiritu- 
al Juriſdiction : For the Writ of Conſultation with a Duoad, 
is frequent and uſual, but a Prohibition with a Quodd, is 
Rara avis in terra 7 ſimilima Cygno. And for 
theſe Reaſons it was reſolved by all that the Prohibition in 
the Caſe at the Bar was well granted, 'which in Truth was 
rented by Fenner and Crooke Juſtices, in the Time of the 
acation, | | 
Note, Theſe general Rules concerning Prohibition, gue 
Hanſim iuveniantur in libris'noftris. | N 


" bertatis quod pro Rege & Repub. neceſſarinm videtur. 
;' * Non eſt juri conſonum, quod quis 7 113 quorum cogni- 

tio ad nos pertinet in Curia Chriſtianitatis trabatur in 
8 Placitum. n ee — ö 
Creumſpecte Epiſcopus teneat Placitgm in Curia Chriſtianitatis de iis 
e, Ke. qu mere ſunt ſpiritualixg. ee ee: 
bea. 0p Probibeatur de cetero Heſpitalariis & Templariis ne de 
n  —_ cetero trabant aliguem in placitum coram Conſervatoribus 
_ .. _- #rivilegiorum de aliqua re cujus cognitip ad forum ſpettnt 
wm. Non concedantur citationes pritiſyuam exprimatur ſuper 
—_— qua re fiert debet citatio. * 


1 The Knowledge of all Caſes Teſtamentary, Matrimony, 
ec. by the Goodneſs of the Princes, and by the Laws and 


diction. | 
6. It was reſolved; That this eſpecial Conſultation, being 
only for Hereſie, Schiſm, and erroneous Opinions, Ac. That 
* i they convict Fuller of Hereſie, Schiſm, or erroneous 
» Opinion, c. that if he recant the faid Hereſie, Schiſm or 
erroneous Opinion, that he ſhell never be puniſhed by 


=. ranted, the faid Commiſſioners proceeded and convict- 
dad Fuller of Schiſm and crronepus' Opinions, and im- 
D N priſoned 


Cuſtoms of the Realm appertain to Spiritual Juriſ- 


Eeccleſiaſtical Law: And after the ſaid Conſultation 
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Cleri Non deber dici rendere in prejtidicium Fccleſiaſtice li- 
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priſoned him and fined, him two hundred Pounds: 

Aud aſter in the ſame, Term, Fuller by his Counſel 
oved., the Court of King's Bench to have a Habeas 
pus, & ei conceditur, upon which Writ the Gaoler did 


return the ſe of hi Detention, eas 
OO Firſtefruits and Tentht. =: . 
| Firſt- gone, — ; 


cap. 3 


concerning Eirſt fruits, at which Parliament the King 3 : 
the Aſſent of his Barons denied the Pa ment of Firſt-fruirs - 46:32 
of Spiritual Promotions within England, which were found .-. 


which Parliament the Firſt-fruits for two Years were granted „ 


Ote, Annates, Primitiæ, and Firſt. fruits, are all one: \'* x © 
it was the Value of every Spiritual Living by the — "42 
Year, which the Pope, claiming the Diſpoſition of all Ec- & 352. oY 
cleſiaſtical Livings within Chreſtendom, reſerved out of e- — 37 —— 
very Livin thoſe and Impropriations began about the 17 xx 


gz * 
Time that Polydore Virgil, lib. 8. cap. 2. faith Nullum in- AT ber a 


: | A, -\ - 3 Oioſo 
ventum majores Romano Pontifici cumulavit opes quam id $75 ＋ 


quod aunuatam vocant, qui uſus omnino multo antiguior eſt 


quam recentiores ſtriptores ſuſpicantur, & annates more 6 4 
fuo Plans frimos fruftus unius anni: vide Concili.⁵ 
um. Vienuenſe quod Clemens Quintus indixit pro ams. 
tibus. & "4" 5 
Theſe Firſt. fruits were given to the Crown by 26 H. 8, 


Note, Hill. 34 Ed. 1 An. 1307. At a Parliament held at | 1 
Carliſle, great Complaint was made of intolerable. Oppreſſi : + 
ons of Churches and Monaſteries by William Teſta (called „ 
Mala Teſta) and the Legate of the Pope, and principally ß 


ed by his Progenitors and the Nobles, and others of the 3 
Realm, for the Service of God, Alms and Hoſpitality z: ' "8 
and to this Effect he writ to the Pope, and thereupon the 
Pope relinquiſhed his Demand of Firſt-fruits of Abbies, inn 


= 14 
59 


to the King. ah. oa | | | . 
Dec imæ, id eſt, the Tenths of Spiritualties were perpe- Tenths per. 


- tual, which in ancient Times were paid to the Pope, until tal. © © 
Pope Urbane gave them to R. 2. to aid bim againſt Charles - 
| King of Fr ance, and others who ſupported Clement the th FE #4 -Y 


againſt him, 


=. As and Mo- Pn e Bale 

| noments/335, gu began, fo pay t 

_ 355. fo Do. a7 Well en as 

_ F 

1 | oup. 6 

ene. Tide Limibert de Pri. Eeg. Anglorum, Ge. fn. o 6 10 

_ — ommes qui — 30. deneriat. vive pecunie in domo ſua, 

—_— - 2 2 inter leges Ine. fol. 18. cap. 4. 

_ "8 / 1 ib. e n verbi, Monies and 8 

VI King of the FF when 
2 he was 15 Pilgrimage at Rome. Cambda. Brit. pag. 306. 
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N th Caſe of sir e Roger, who. was drawh be- 
3 r 1 fore the High Commiſſioners at the Suit I. one Hul- 
. iro the Vicar of Fentley, for a Penfion out of a -ReQtory + 
© Poſtca 09-0. Impropriate, of which Sir Anthony was ſeiſed in Fee: And 
uy . the High Commiſſioners ſentenced the faid Sir Anihouy to 
that, which he refuſed } and this they commit- 
=! him to Priſon, who in this Term Habeas ap- 
red in Court, upon the Return of which Writ the Mat- 
r bd appear: And it was well debated by the Juſtices, 
0 = was reſolved, that the faid Commiffioners had not Au- 
ra- thority or Commiſſion in the faid Caſe, for when the 
485 ö the 27 H. 8. & 31 Hs. of Monafteries had made 
q - Parſonapes Impropriate, and other Religious Poſſoſftons Lay- 
4 . SY "Ny _ fer, altho that Penſions were ſaved, yet, as It, appears by 8 
_ te Preamble of the Act of 34 H. 8. cap. 16. thoſe. to whom 
—_— the Penfions appertain, had not Ronde ay for the ſaid Penfi-, 
woes, &c. And tor this there it is proyided, that if the Far» 
_ - mer or Occupier-of ſuch PolſedGong | ſhall wilfully deny the. 
_ Payment of any fuch Penſions, Portions, Corrodies, Indemp- 
—_—.  - nts Synod Proxies, or any other Profits, whereof 
—_— hbiſhop, bog, Archdeacon, or any, other Ecclefiaſti- 
_ cal ka were in Poſſeſſion at, er wihly tea Years next be- 


v"- * * 4. . 4 
A > 5 4x CA % * * * 
. | . 9944 * 
4 . 


4 fore the Time of ſuch Diflolution ſuch M 
| | Ee. —— ſhall b. lf fr ie eee 
8 : oP, 


N h 9 Ahn * 4 N 8 ö Li * = 4 3 4 By $3.4 * * 4 < * 
- N - P F] my * of 4 Y — * b 2 x » . 7 ? 1 A * we” + o — 
0 "—— 2 9 T I * * * 1 "= * * * FF * 8 "2 "IC 3 2 a „ * * h as * ” | 7 IH 
4 ＋ * v3 * 4 * CY = * N 6 * l Fl 2 . * * o p P * = * —_ hd „, * wy \ mrs 7 s 4 
| k ö a 2 1 . „ - o 4 
- 4 4 4 9 * To „ ＋ * 1 * = 4 * . l XY - 4 7 o 3 * * 4 7 * 1 4 ” = . % L N - F * D 
— 4 * 3 2 0 * 1 = Wl ; 4 8 * 
p * = 5 4 | — N 74 
. 4 . * 4 = * V. w * 1 9 — . 5 * a 4 . PL. 
0 : p of *s * D . . 
P 1 pe 


Pak r NI. Sir Anthony Roper / Cale. 7 Ef} 


ſhop, or ther Ecclefiaſtical Petfon zforefaid, being ſa deni- 
Ae fable and pou thereof, and e 
the Thing in Demand, to have ſueb Proceſs, as well bf 


every ſuen Perſon” and Perſons, us ſo ſhall deny Payment, 4 
89. as again tho Church and Churches charged with : [CET af " x 


ſame, as heretofore they have lawfully done; and as by, a 
according to the Laws of this Realm they may now lawfut- 
. And if the King hath covenanted to diſchi 
the Patentee, &. of Penflons; and then Suit ſhall be wy 
| for the fame in the Courrof Augmentations, and nog elſe- 7 
where; then if the High Commimoners will determine gg 
Pre znd he = 
aid AR gives this expreſly to Ordinaries,and their Officialy, _— 
andthe High Commiſfioners have their Authority by the — + | 
| nr Doe ay . 
Baut it was objected, that the faid Act 1 El. gave to t 
Queen, her Heirs and Sueceſſors, Power to Aſſign Commiſ- 
foners to exerciſe and execute all Manner of Juriſdiftion _ . 
Spiritual, to viſit, reform, Sc. all Schifm and >fie, Cc. 
and Enormities which by any manner of Spiritual Juriſdi- 
ction can, or unlawfully may be 'reformed. And i was 
aid, that ſuch Spiritual Jurifdifton' which the Biſhop 
ſhould have, is transferred to the High Commiſſioners. '* © _ _— 
| But it was unanimouſly reſolved by Coke, Wailm/ley, Nur. 
; Juſtices, that the AR 1 E. dot 


1 


benton, Daniel and Fofter 
not extend to this Caſe for divers Cauſes, vis. 

1. For that the faid Clauſe of Reſignation is not more 
than the Clauſe of Reſtitution 3 and that the A& + © 8 
, of x liz. doth not take away nor alter any Act of _ = 
Parliament, unleſs thoſe only which are expreſly named Ji*hes fub-. _ * 
in the AR: and it was reſolved that the High Commiſſion- ne ed. Vids 
ers cannot hold Plea for the double Value of Tithes carried © 
away before Severance, for two Cauſes. . 
. (r.) For this, that the Statute 2 Ed. 5. cap. 13. gave 


1 
x | 
* N 
* - 4 
= : 3 
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the Cognizanice of it to Spiritual Judges, which is to be in- 
tended. of ſuch Spiritual who then were. = 
(2. ] Subſtraction of Tithes is Injury and no Crime, but 

concerns Intereſt and Property: And for this the High + = 


Commiſſioners cannot meddle with it. 70 „ 

2. Per that the Words of the AR 1 El. are (which by a- 13 

ny manner of Spiritual Juri ſdiction can or lawfully may be —_— 
reformed.) And it appears that theſe Words extend ta te 
Crime only, and not to Caſes of Intereſt betwixt Party and 7 
Party 5 for the Words are: All ſuch Errors, Herefies, 885 55 
which by any Manner, Oc. ſo that (ſuch) and (which) are 
, f , N * a 
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8. This Juriſdiction was pen "tothe Biſhope by Act of 
Parliament, vis. by 34 H. J. which — al then 

Spiritual: And for this out of the Precedent Words x Elis. 
We. Spiritual or Ecclefiaſtical Juriſdiction, which is to be 
intended pf Juriſdictions meerly of purely Spiritual, * bu 
Acts of Parliament are more Temporal than Spiritual. 
4. It was not the Intent of the AR 1 El. Which revived 
the Statute 23 H. 8. cap. 9. by which Act it is enacted, that 
none ſhall be ſued out of his Dioceſe, Cc. that the High 


Commiſſioners for private Cauſes ſhall ſend for Subjects out 


_ Part of the Realm, and fo in Effect confound: the 
Fr. iction of the Ordinary who is an Officer and Miniſter 
10 neceſſary that in divers Caſes the Coarts of the King 
cannot adminiſter Juſtice to Subjects without him, Qc. 

. If the Act of 1 Elis. had extended to give to High 


Commiſſioners Power to determine meum & mum, as Pen 


ns, Tithes, Legacies, Matrimonies, Divorces, Admini- 
frations, Probates of Teſtamente, Sc. the Act would alſo 
give the Farry grieved Benefit of Appeal, and not give ab- 
Jolute Authority to the High Commi rs figally to de- 
termine meum £9 tuum, and to baſtardiſe Iſſue, Cc. with- 
out any Controlment, for this ſhould be diſſolved the 
Court of the Ordinary which is ſo ancient and inevitably 
neceſſary in many Caſes to the Adminiſtration of Juſtice, in 
_— Points of it, that without this Juſtice cannot be exe- 
6. The High Commiſſioners cannot extend themſelves 


but only to Crimes, for the Clauſe which gives to them 
Power to impriſon, £9c. and to puniſh, c. and impriſon 


ſuch Offender, £9c. And (Offender) is only to be intended 


o» kg bim who commits any Crime, and not of him who detains 
WP >>. Penſions, Legacy, Tithes, Sc. 
£ | | 1 ** 1 p " * 
3 : *. 1 oy . 6 
F 7 * * WJ | x | es 7 
5 Mich. Jacobi Rot. 2254. 
1 Lr anthony Roper Caſe. intends 
3 HRP diſcha — . | 4 | | * | * 
13 — Char * . « * 55 N . | 
Judgment of | efron fuit Guardiano priſons Domini Regis de 
_ vw — I Fleet, Quod baberet hic, vis. apud Weſtm rinm 
=;  * © immeditate foft receptionem bujus brevis corpus Antonii 
Pot. 69, 22. f : | Roper 
. 104, 219. 
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pART XII - Sr Anthony Roper's Caſe, 


Pierantea commi ſſus virtute enjuſdem warrant, dati 30. die 


. paratus habet prout per breve prædictum ſibi . 
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Roper militis in priſona prædicta ſub cuſtadia ſua derenti 
gubocunq; nomine cenſtretur, una cum die & cauſa captions 
deteutionis ejuſem Hutonii Et itdem FJuſticiarii hic, 


_ viſa cauſe illa, ulierius fieri fecerint quod de jure & ſecun- | 
Aum legem & conſiietuuinem regni. Domini Regis Anglie+ 


fuerit faciendum : Et modo hic ad bunc diem, ſtilicet diem 


| Sabbati prorimum foft oftabis Santi Mich. ifto eodem ter- 


mino venit prediftus Antonius in propria terſona ſua ſub 
Cuſtodia prædicti Guardiani ad barram, hic prædict & i- 
dem Guardianus, tunc hie mand. Quad ante adventum bre- 
vis predifti, vis, nono die Octob. ultimo præterito pre- 
diftus Antonius Roper miles reducit ſe, priſone prædictæ 


Junii ultimo pr eterit' quod ſeguitur in hec verba, 


vis. 


Tes are in his Majeſty's Name to require and char 
you, by Virtue of his High Commiſſion for Caules - 


Eccleſiaſtical, under the Great Seal of England, to us and 


others directed, that herewith you receive and take into 

our Cuſtody the Body of Sir Anthony Roper, Knight, and 
him ſafely detain Priſoner at this our Commandment, until 
we ſhalt give Order for his Enlargement, ſignifying unto 


3 der that the Cauſe of his Commitment is, for that there 


being a certain Cauſe referred unto us by his Majeſty's ſpecĩ- 
al Direction, betwixt him the ſaid Sir Anthony Roper and 
John Bulbrock Vicar of Bentley, for that he detained 
wrongfully from him the faid Vicar, a certain yearly Penfi- 
on due unto him from the faid Sir Anthony; and being 
thereupon called before us, and after full Hearing of * the 


| Cauſe in the Preſence of Sir Anthony and his Counſel at 3 


or 4 ſeveral Times, he was at the laſt adjudged by us to pay 
the faid Penſion, and he having ſome Time of Deliberation 
given unto him by us to conſider thereof, hath notwith- 

anding obſtinately diſobeyed the ſaid Order, and doth fo 
fill perſiſt : And this ſhall-be your Warrant in that behalf; 
Given at Lambeth this thirtieth of June, 1607. Et quod 
hec fuit Cauſa Captionis & detentionts, præd Antonii in 
priſona predifta, corpus tamen prædicti Antonii modo hic 
tum fuit, 
Oc. ſuper quo, viſits premiſſes & per Juſticiarios hic plenius 
examinatis & intellectis, videtur iiſdem Fuſtic. hic quod 
prædicta Cauſa commiſſionis prædicti Antonii priſonæ de 
Fleet pradict. in retorno predift”, ſuperius ſpecificata mi- 


nus ſufficiens in lege exiſtit ad detinendum prædictum An 


tonium in priſona pred. Ideo prædictus Antonius a pri. 
Jona pri per Curiam hic dimittitur, ac idem 2 
2 ho 
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E 
the Cauſes and Reaſons afore 2 
| Lans s Lane's Cale; : 2 Perſon. ; in 

aners before the High 
\ Oping in the Church 
T hat he was 
Prohibition lies, 


3 Hit 5 Jacobi. 
=_ Tue Wales ot but by Commiſſion. 


moved to-the ar Term, up- 
_ - miſſion bor 6y the a Hlig. If the Juſtices in Wales — be conflituted by 
= Fen - Commiſſion; and upon Conference it was conceived they 
| „. Could not, * OLD anbe Patent, as it hath. been 
uſed erer face the At 34. H. 8. r 
1 v' Ding AE) 9a ih. ay by Ir Lorry of 6 of 34 H. 8 
_ * dq it, the King's molt Royal Maje- 
_ iy ſhall and may at all Times hereafter from Time to 
= {cs Chong, rn 

* Manner af rehearſed, as to his moſt excel 
. lent Wiſdom — ſhall ſeem meet: And alſo to 

make Laws and. Ordinancics far the Common-wealth, and 

good quiet of. his ſaid Dominion of Males, and his Subject 
RE Time to Time, at his Majeſty's Pleaſure | 
And it ſeemed ta divers of the. Juſtices, that this Power gi- 
" ne $6 nnd by. bb. Deaths. By Hiners 


—_-. -. I. 3 Words, His, Succeſſors, and fav this it 


—_ _ aught nat to be drawn in Succeſſion by Conſtruction, and that 
—_— - ſhould be againſt the. Intention of he Makers of the Act, 
—_ - - for they * high Power of Alteration, c. of the 
—_ Lans tot 6 Majeſty, 2 | 
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I. Jaſtice in Wales not 
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 exceſlent Wiſdom and "Diſcretion. ſhell be thought» moſt = 
meet; which Words want, His. Swece . er Wits 
knew,” did not go in 


and Diſeretion, which they | 
Suczeffion; fo the Power and great Confidence which was 
y d to them did not go in Succefſion ; and for this, 
that Eorum progreſſus r mulls que ab initio pro- 
videri non poſſunt: And what enſues * this Act of the 
34 H. 8. concerning this Uniting of.“ Wales and England, 
and the Subjection of them to the Laws of England, none 


could divine: For this Cauſe it was thought reaſonable 


he ſeeing the Obedience of thoſe of Wales, and the 
Fruit which proceeded out of the ſaid Act, never altered 
2 Part of it: But it was never the Intention of the ſaid 
A ; 


that King H. 8. during his Time, might alter them; that 


to give Power to the King and his Succeflors for ever, 


to alter, Sc. the Laws, ſo that none of that Country e 
be certain of his Life, Lands, Goods or Liberty, or any 
Thing which he hath, and that/ would be of great Servi- 

rode, Miſera ſervitus eſt, ubi jus eft vag 


Subjects of Wales, at his Majeſty's Pleafure, Qc. by which 
it appears that the Intention of the Makers of the Act, was 
to give this Power to King H. 8. for his Pleaſure, did de- 
termine by his Death. a . ö 


2. Power of Alteration of Laws, Ec. is a Point of High ; 


Confidence concerning the Adminiftration of Juſtice ;* And 
the AR by omitting fof his Succeſſors] intended to unite 
this Confidence to the Perſon of H. 8. and not to extend it 
without Limitation of Time to his Succeffors: And this 
ſtands with the Conſtruction of Law in other Caſes, for all 
Commiſſions concerning the Adminiftration of Juſtice, de- 
termine by the Death of the King, yea he conſtitutes em 


Fuſticiarios ſuos, which Authority bing in Cafe of Admi- 


niſtration of Juſtice determines by the Death of the King, 
or Reſignation, 1 EA. 5. 1. 1 H. J. 1. 14 EA. 4. 44 yet if 


the King make a Leaſe Durante beneplacito, or preſent” 


one to a Church, theſe are not void by his Death, until 
they are controlled or revoked by his Succeflor : But the 


ce of a Sheriff which is granted, Durante beneplacito, - 


determines by the Death of the King, for this concerns the 
Adminiſtration of Juſtice : And upon Certificate of the O- 


Pinion of the Juſtices, that the Juſtices of J/ales cannot be 


conſtituted by Commiſſion to the Lord Chancellor, Baron 
= ook Patent for the Circuit 'of Wales, as others bad 
xefor +4 0 of ; 17/207 9.x em 


Care, 
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By. High Commiſſion. 


Ly 1 N * 
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_  Purfivent. P His Term it was reſolved Per totam Curiam in Com- 
_— Amea 19,45, 1 
. "of oy bod. 56 $2.84, Jerton, Daniel and Foſter, in the Caſe of Allan Ball, that 
—_— wk gh Commiſſioners cannot by. force of the Act, 1 E.. 
3 cap. 1. ſend a Purſivant to arreſt any Perſon ſubject to their 
r Juriſdictien, to anſwer to any Matter before them: But 
3 ö they ought to proceed according to Eccleſiaſtical Law, b 
38 ._ Citation: For the Statute 1 El. did not give them any ſuch 
23:28 Authority to arreſt the Body of any Subject upon Surmiſe: 
BB ,. - andalthough that it be compriſed within their Commiſſior, 
—_— that they may ſend for any by Purſivant, c. yet inaſmuch 
s this hath no Foundation upon the AR of 1 E the King 
= , by his Commiſſion cannot alter the Ecclefiaſtical Law, nor 
the Proceedings of it, for the Act ſays, that the Commiſ- 
'» - fGoners ſhall exerciſe, uſe, and execute all the Premiſſes /ac- 


= cording to the Privileges of the AR) according to the ſaid 
—_—— * Letters Patent, Id eſt, the Letters Patent which are men- 
_- .- *tioned and Authority before, for this is implyed within 
_ :- this Word (ſaid) for this without Queſtion, the Com- 
_ . Simpſon's miſſion only without the Act cannot alter the Proceedings of 


_ XR the Ecclefiaſtical Law? And in the Circuit of Northampton, 
Ae in Nor- when the Lord Anderſon and Glanvile were Juſtices of Aſ- 
—_ . th 1 fiſe, a Purſivant was ſent by the Commiſſioners to arreſt 
_—« Pa ef 7 the Body of a Man to appear before them, and * in Reſi- 
1 87 T 50 gance of the Arreſt, and riving amongſt them, the Purſi- 

8 vant was killed: And if this was Murder or not, was doubt- 
ed, and this depended upon the Validity of Power and Au- 
thoxity of the Purſivant; for if his Authority was lawful, 
then in killing of an Office of Juſtice in Execution of his 
Office, is Murder: And Adviſement was taken till the next 
Aſſiſes ; and upon Conference at the next Aſſiſes it was re- 
ſolved, that the Arreſt was Törtious, and by Conſequence 
that this was not Murder: But they may ſend Citation by 

2 Purſivant, and proceed, if the Party make Default, to 
Ex communication, and then to have a * excommunica- 
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tum, and to impriſon him by the Writ of the King, _ 
Trp | ; ps 4 rit 
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muni banco, viz. Coke Chief Juſtice, Walmſley, War- © 
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BB Pair XIE” Marmaduke Langdale's Caſe” 2 : - 3 
Wrir ds Ser 2 is preſcribed and_retvry "i 
able by the Statute. of ; El. which ſhall be in vain, if they - 4," 
may arreſt bim by a Purſwvant before any Anſwer ore. 
| fault made: And this will be a inſt the tatute of Mag- ty; BE [ 
na Charta, and all the ancient Statutes, which ſee, Raſtall, 
Title Accuſation : If a Freeman ſhall be arreſted upon aa 4 
bare Surmiſe or Accuſation: which Statutes if SA 
profiffible for the Weal Publick, never were i S vx 
. repealed by the ſaid Statute of 1 His. | 1 


Wee, That neither the Star- chamber nor Gr 
award any Meſſenger to arreſt the Body until 2 =_ 


ATED * 15 he MCA 
1 4 „ * vv ” * ö . 
e 4 x. N Tm ' * * 


= Contempt made; but firſt a Subpœna, &c. gar. 42 4 
4 1 ! f 2 # F ” | . 1 

. IJ : : 1 | | . 4 5 a 
Marmaduke Langdale's Caſe. Vide Poſtea 88. 


N the Caſe of Marmaduke Langdale of Leaventhorpe in High c + 

the County of Jork, being ſued by Fear bis Wife, for ute „ 8 
Maintenance before the Biſhop of Canterbury,' and other +56, UG = 
High Commiſſioners : It was reſolved Per totam Curiam, . 1 
præter Walmſley who doubted of it, that a Prohibition, 
which before was granted, was well maintainable, for. this, 
that it was not any Enormity, nor any Offence within the 
Statute, but a Neglect of his Duty, and a Breach of his 5 
Vow of Maintenance; alſo the P ſhall be defeated of | 
, his Appeal: And for that Reaſon it belongs to the Court of | 

the OHinary : And the Rule of the Court was, that the W 
Plaintiff ſhall count againſt the High Commiſſioners (for a- 
gainſt his Wife being one Perſon in Law with him, he could 
not count) and upon demurrer joined, the Caſe is to be argued ++ 
and adjudged, upon which the Farty grieved may have a 
Ms Error, Si ſibi viderit expedire, Sc. See more, 
ol. 58, ier N 
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The Caſe of the Lords Preſidents of Wales ar. ff 
n Lork. 8 Nr 1 = 
te, HIT PRIN | 3 "* 
Or, laſt, my Lord Chief Juſtice and my ſelf, at 
| Serjeants Inn in the Afternoon, received by the Hands 
of the King's Attorney by Commanement, as he ſignified to 
- . .. 


* N N 
_ >» 


laints, Exhibited t. 
ales, l the Loi 


oe Tardſhips, che faid 
2 The Lola Preſident | 


Lotdſhips Pleaſure, that we two 


ay in the Afternoon, the Fotenoon being 

t in the 5 Service of the Realm, at eſti 
nd upon Conſideration had of the Parts of the Com 3 

have, as this ſhort Time will give us Leave, (bein gail im- 

loyed, as well in the Courts at Veſtminſter, as ſome of us 

Gs. be Trials of Writs of NM prius,) reſolved, upon theſe An- 

wers, which we knowing to be warrahted by the Laws of 
dür Realm, doubt not but will be allowed by your Lord- 

Ps 3 and do hope that where the Judges of this Realm 

1 been more called before your Lordſhips, than in 

Git 31 1 for ormer Times they have * been, which is much - obſerved, 

and gives much emboldning to the Vulgar, that after — 


Oe ſome Gul mers particularly, I will with th 
ons that have been made on "the behal of that Coun- 
A, n for Method, and for avoi 


_ > firſt ſpeak da che true Cauſe of the jon of that 
ny 3 . ** That our Proc s in 22 of Prohidizions, is 
__ - foe dp Mare * : * 

1 at the Manner ot our 

Wo =. "i iant towards the Ld, Prefident * mt 


» general. 


_ RS. 5 b. And laſtly, Remedies for the Future, to take away all 
* the Cats of Gy 


—=Y | ſition between the Judges and both the 
—_ - - 29m Councils.: i 


= * 145. And firſt as to the Cauſe of inſtituting che ſaid Court, vis. 
| Alter the Sup 8 of all 2 Houſes to the Va- 


7 ho op of Fate Tart Pine 1 5 * 11 


4 the . of the Realm, with 
to the — of our Brethten, Which 


I IJ A Day we ſhall not be fo often (upon ſuch Complaints, 

—_ - | Lecdh _—_ being truly informed = our Proceedings) hereaf 

—_ . -- before you. 

—_ 5 Fo he my Lord Prefident of York hath. now 

„ 2 Tents, feſt opened the Caule of his Grief more 1a 
kt. >. * 


rl 


. + Give Anſwer to al Othedles, boch particular and 
_. edles for the Time paſt, if there be juſt Caule. | 


—_—. -. ue of two hu Pounds, or under, Arno 2) H. 8. in 
1 ITY te Beginning of Ofob.- An. 28 H. 8. there was a In- 
ſurrection of the Lord Huſſey, and twenty thouſand Per- 
_—”. ſons in, Lincaluſbire, about the Cauſe of Religion, againſt 
E 5 * 4 A Brandon Duke of Suffolk went, and appeaſed 
= © UPC em. 

i As oor as they were appes ſed, a great Commotion be- 
3 2 of forty thouſand Met or that Cy, Sir Robert Ak 
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. PREXT / Wales and YO © 
bein Chick, afjainſt whom the Duke of Norſk went and 
.Aiſperſed them. Sbor after in Zuncn 


„ * 
— 


Rebellion of Men of that County, an 


of Derby was employed, and quieted them: After that 
ave Tilby, and others, began to raiſe 4 great Num- 
N and — Carlifle Caſtle, whom the Duke of Nor- 
oyertiitew. | | 3 
Pteſently after Sir Francis got with a Multitude df 
People; made an Inſurrection at Setringron, Leigh, Picter. 
und n in orkſbire ; whom the Duke of No- 
ified : And ſoon after the Lord Darcy, Ast, On- 
' Ntable, Bulmer, Sc. began « new Cbmmotion about Hull 
in — po whom the Duke of Norfolk appeaſed. And 
all theſs Rebellions were between the Be innings of 28 and 
$o of M. 8. within which Time many of the Rebels wete 
executed in Furore heili, and in Flagranti crimine, by 
anal Law, and ſome attainted by the Common Law, 
© 


Cir 


Tithe of Neceffity and Danger, the King did arth the Pre- 


fident and Council with two Authorities in one Commiſ- 
iner, de 


fon: the one a Commiſſion of Oyer and 
quibuſtunque congregat ionibus & conventiculis illicitis co- 
atlunationibus, conferationibus Lolaruiis, impriſionibus fal- 
Jis; allegatis, trangreſſtonibus, Riotis, Routis, retentioniblis, 
tomemptibus, ſalſitatibus, manutenentiis, oppreſſoni bus, vi- 
dleutiis, extortionibus & alits malefattis, cffenſts, & injuriis 
| cg, ue, per que pax & tranquilitas ſubartorum no- 
rum Cons titibur, Civitatibus, & villis prediftis gruvat, 
Se. Secundum legem & conſitttudinem regni noſtr1 Avglie 
vel aliter ſecundum ſahas Aiſcretiones veſtras audiendum & 
terminandum. 

The other Authority was, Nec non guaſcungue actiones 
Feales, ſeu de libero tenemento, & perſonales, canſaſqne de- 
bitorum & demandorum quorumeuny; * in Com Sc. pradict 

nano ambe partes vel altera pars ſic gravata paufertate 
— ſuerit quad commode us ſuum ſecundum legem 
Regni naſtri aliter proſegui non polſit, ſimiliter ſecundum 
Eger & tonſuetndines regni nuſtri Anglie vel aliter ſecun- 
aum ſings diſtretiones veſtras, And this is all the Autho- 
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and Northumberland ; againſt whom the Eari 


4 Inſt. 245, 


- ity chat the Prefident and 9 bad firlt 8 
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Te Caſe of the Lords Preſidents .. 
© _. © their Patents, without any private Inſtructions: And this 


2 lalt. 24. 42, mine Felonies, or other criminal Cauſes by Writ, but by 
' 4A Commiſſion, ſo cannot any determine private Cauſes betwixt 
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appears by the Commiſſion under the Great Seal, 31: H. 8. 
6 Pars. Roberto Landauenſi ire #4. Praſidenti Cyncilii, 
. out of which Charter Things were obſer- 
ved, vis. eee 
W's Thar the final lotion — Commiſſion was, 
Fax & tranquiitas ſubditorum preſerventur.  _  ... 
3 1 2. That they hear and determine Riots, Routs, 6. ac- 
+ cording to Law, or their Diſcretions, which, Authority by 
. Diſcretion was added, ad faciendum ee : For it- was re- 
. ſolved without Queſtion,that in ſuch Caſes they had not Power 
but N according to Law, for that * 
io, not according to their private Conceits and, Af - 
fections, quia talis alſcretio Aiſeretionem confundit, ſo the 
_ ether Clauſe concerning real and perſonal Actions in all the 
Counties of York, Fwy ime — Cumberland, Weſtmor- 
land, Dureſine, and the Towns aforeſaid was only ad. faci- 
endum populum, for this was utterly void in Law. For, 
1. No ſuch general Authority, granted, may be made 
the Commiſſion of the King, to hear and determine 
real Actions within ſuch a County according to Law, as he 
may by Charter within a certain County or particular Place, 
for the King by Commiſſion may give Power to determine 
. criminal Cauſes between the King and the Party, Secun- 
_ dum legem & conſuetudinem Anglie, but he cannot give 
Power by Commiſſion to determine Cauſes between Party 
and Party: As it was reſolved in Scrogg's Caſe, An. 2 Elis. 
Fol. 175. in Dyer. Vide Dyer 236. But the King by his 
Letters Patents may grant to ſuch a Corporation in ſuch a 
- Town, Tenere placita realia, perſonalia, & mixta; and 
._ none by this can have any Prejudice for the Proceeding ought 
to be . Law; and if they err, the Party grieved 
$- ay have his Writ of Error: but the Crown cannot grant to 
them a Court of Equity for the Cauſe aforeſaid ; and for this 
* Cauſe, that ſuch Ji ge ſhould be without Controlment: 
And it was faid, that if ſuch Commiſſioners cannot deter- 


Party and Party by Commiſſion but by Writ, by the Statute 
of Magna Charta, cap. 12. & Weſt. 2. cap. zo. Recognitiones 

.. © de nova Wie Ec. now capiantur niſi in propriis Comt 
” .,tatibus: Which Act gives Authority to Juſtices of Aſſiſe in 
their proper Counties, by which it appears, that without an 
Acc of Parliament, the King by his Letters Patents cannot 
put and authoriſe Juſtices De Aſſes Capiendas, to take em 
Mithin another County : And for this the ancient Precedents * 
and Proceedings of Law ought not to be altered. As a] wits | 1 
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Pr N. of Wale 8 
of one Beneh, or of the other, ought to 9 
lic 


Juſtices of Ny prius 


ons, and when it 


Neceſſity plead it, ſo as it ma appear unto us judicially : 
for as we are Judges of Record, ſo 
Record, and never yet hath any Party 


"Fus uli jus eft vagum aut incertum: The Defendants by 
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miffion, and not by Writ, and yet he may be diſcharged OST 
by Writ, 5 Ed. 4. 32. But Juſtices in Eyre are by Writ, as 
it appears by Bratton lib. 3. cap. 1t. and Britton fol. 1. 
Alle by the Statute of Weſt. 2.:cap 30. and of York cap. 4. 
ive Judgment in Aſſiſes of Dar 
uare dit in ſuch à County, 
done without Patent. Er ſic de Ce- 


rein preſentment, and 
which cannot be 
teris. hf | | 
Alſo it was obſerved, that at the firſt the ſaid Commiſ- ho 
fion . r between . and Party, extended 2 
only when both the Parties, or one of them, were ſo poor, 
as they were not able to proſecute at Law: Alſo by the 
firſt Inſtitution they had no Power to grant Injun&tions, 
And laſtly, their Commiſſion was Patent under the great Page [53] 
Seal, inrolled in Chancery: And thus much was ſaid I 
fo? the firft, concerning the true Cauſe of the Inſtitution | 7 
of the Court, vis. - venting of Tumults and Rebelli- 
an. p 
2. As to the ſecond Point, the Granting of Writs of Ha. 
beas Corpus, and Prohibitions, is Fuſtifiable by Law; for 
whereas at the firſt their Authority was Patent, it is now 


pe z for the Letters Patents do refer unto certain In- 


ions which are no where of Record, but kept in 
private, and it was feared, for private RefpeAs, Et de non 
1 & non exiſtentibus eadem eſt ratio; beſides 
the Danger to the Subject is great, for if they foſs their 


Inſtructions (as it hath happened heretofore) all is coram 


non judice: And this firſt Reaſon is drawn from the In- - 
ſtructions themſelves : The ſecond Reaſon is drawn from 
the Contumacy of the Party that ſup 


ſeth himſelf to be 
grieved by the Prohibition, and againit whom it is grant- 
ed; if the Authority of the Counſel be never ſo g yet 
being a late and particular Juriſdiction, the Party 'muſt of . 


muſt we be informed of 
prohibired moved 
in Court to have a Conſultation, by which might be ſet 


forth the Juriſdition of that Court and Council, ſo as the 
' Granting of Prohibitions hath been juſt ; and the Fault 


(if any be) in the Parties themſelves, that never. hitherto 
_ their Cauſe known, as it ought to be by Law, to the 
re. 8 * b . 5 223 
The third Reaſon is drawn from the great Injury offer- 2 NG I 
ed to the Defendants, for it is a true Rule, Miſera ſervi- riſdiction. See 
Inſtir. Leg. 4346 
tho . 1 


, 


Law, may in all Courts * to the Juriſdiction of 
* 2 
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'- - The Caſe of the Lords Prefidents. Puxr XII. 
= Dont; but bow can they do fo when no Man can 
= fbly know what Juriſdiction they have: Concerning 

= ters of State, which are Arcana Imperii, it is meet they 
= balls bo\bopr Ab file conf, and in ſecret; but for 


4 5 | 
Iuriſdiction between P Party, for Deciding of Me- 
um & Tuum, God 10154 they ſhould not be known to 
them, who are to be by them; but the Keeping 
of them in ſuch Secrecy bewraycth, that the Counſel are 
= | afraid that they would not be juſtified if they were known: 
2. | And it was concluded again, Miſera ſervitus ubi jus aut 
1 vagum aut meer tum. ö | 
3. But our Proceedings herein have been ureſpectful; for a 
8 Jury of Officers and Attornies of our Cort, being accord- 
, ing to an ancient Cuſtom, Time out of Mind of Man 
K ſworn to preſent amongſt other Things and Articles, 
Defaults of Officers and Miniſters in not Executing the 
Writs and Proceſs out of this Court, and all Impediments 
and - Hinderances whatſoever of the due Proceedings of 
this Court, whereby Juſtice cannot be adminiſtred: And 
And ing upon their Gade divers unjuſt and undue Impedi- 
ments of the Proceedings of this Court, by the faid 
ſel in particular: And thereupon a Motion being made in 
apen Court in Michaelmas Term laſt, by the King's Ser- 
jeant Philzps, of many intolerable Grievances of the Sub- 
Je offered by the ſaid Counſel, to many of his Majeſty's 
of 


bje&ts in Derogation of the King's Laws, in Prejudice 
the King's Profits, and in Hinderance of the due Pro- 
ceedings of this Court, prayed the Court according to Law 
and Juſtice, to grant ſeveral Prohibitions in all theſe ſeve- 
2 ral Cauſes, which we could not deny; but yet thought fit 
—_ . . before we the ſame, that there might be # good 
_ Correſpondence between both Courts; we ſhould confer 
—_:- - with Sir Cuthbert Pepper. Attorney of the Wards, and 

_ one of that Council, to let him underſtand the particular 

Grievanees and Oppreffions, and to hear what he could fay 

in the Jufttfication thereof, who accordingly upon Motion 

Page [54} me tous to Serjeants Inn, with * whom we conferred, 
% | and fignified to him the Particulars of the ſaid Grievances, 
= who would not take upon him to juſtify the fame in no 
4 Sort, but faid, he would acquaint the Preſident and Cour- 
cil therewith, and return their Anſwer, which for that it 


0 was noglected, we upon further Motion in Court granted 
1 Prohibitions, as in Juſtice we ought, which Courſe and 
> ' - _ Order of Proceedings we hold to be reſpectful and comely 
_— toward the Lord Prefident and Council. 


4. laws objedied, that more Prohibitions have been 
granted of late than in many Years before, whereunto 2 

2 fixſold Anſwer was made. ö 
; | 7 | I. at 
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Wales and York N. lang 
of Wales 4 ork. * 
| ingly en the Number 
* = . 
they bave above two thouſand de ing 


t ime, and having but five Counties and chres 
owns, at one Ying there were abbut 450 Cauſes at 
Hearing; whereas the Chancery that extends into 4x 
Counties Engliſh, and 12. in Hales, in all 53, had in Faſter 
Term but -95 to he heard, and in Trinity Term but 72, 
ſo as if they multiply their Cauſes fo infinitely above what 
were at the firſt, it is no Wonder if the Number of Prohi- 
bitions be increa 22h 8 | 

_ . 2. Beſides the Multiplication they bave innovated and 
taken them to deal in Cauſes which we know never 
any Preb 


dent could, and we think never any Prefident y 
Council did uſurp : As firſt, Suits upon penel Laws, an 

many of them limited to the Courts at JYeſtiinſter, but 
all of them without Queſtion out of their Juriſdiction: 
As for Example, between Harrsſon and Thurftone in Eng- 
Bill, upon the Statute 39 Eliz. of Tillage, whereas 
very Statute giveth Juriſdiction to certain ſpecial Courts: 
The Defendants pleaded to the Juriſdiction, whereupon an 
Attachment was awarded againſt him, and fined. _ * 

. In the Caſe of Hariley after Indictment of forcible 
Entry-and Reſtitution, r to the Statute, he was 
upon an Eugliſb Bill diſpoſſeſſed by the Preſident. 

3. And after a Recovery in an Ejectione firme, and 
Execution by Habere facias ae out of our 
Court, they upon an Eugliſb Bill diſpoſſeſſed the Plaintiff, 
and this was Hart's Caſe. Between Fackſon and Philips, 
after Judgment in our Court, Suit there by Zngliſh Bill. 


Between Stanton and Child, after Execution in Debt by 


Proceſs out of our Court they commit the Plaintiff, an 
old Man and lame. So between Zinns and Collet, after the 


Defendant was outlawed in an Action of Battery. 


4. They admit Exgliſb Bills in the Nature of Writs of 
Error, and of For medous, and other real Actions. 
J. They will admit no Plea of Outlawry in Diſability of 
the Plaintiff. * | 
6. They uſually granted Injunctions to ſtay the Com 


mon Law, which is utterly e Law, and ſometimes 


to ſtay Suits in Chancery, and in the Exchequer-Cham- 
ber; and many other Proceedings which are againſt Law 
and Reaſon, to the great Oppreſſion and Grievance of the 
Subject: And ſo in Reſpeck as well of the Multiplication of 
Suits as Innovations of others, it may very well be, that 


more Prohibitions and Habeas Corpus have been granted 
of late than were in Times paſt and yet there hath 


been more granted, and more ancient than is ſuppoſed : 
+1»: 3. 20G | For 
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_- be Caſe of the Lords Preſidents. Par XII. 
Doe Mich. J Elis. Rot. 31. upon « Motion made by Carus, 

the King's Serjeant, Habe Corps Was = 

the King's Bench, for the Body of ohn Lamburn, alias 

Lambert, which Writ being returned, that he went to 
the Caſtle of Turk, where oba Lambert was a Priſoner, 
and that one Oftwald Wilkinſon the Gaoler refuſed to de- 
liver him, without the Leave of the Archbiſhop of 
B Tork, Preſident of the Council there, whereupon he went 
= . Page(s5s) to the * Archbiſhop, and ſhewed unto him the Queen's 
—_ Writ of Habeas Corpus, whereunto the Archbiſhop an- 
_ 3 Jobn Lambert was not the Sheriff's Pri- 
= | ſoner, 
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t was committed by him and the Council to the 
Gaoler s Cuſtody, and therefore he ſhould not be deli- 
veted; and therefore he ſeht one Morgan his Secretary 

to the Gaoler, that he ſhould not be delivered; and there- 
2 010 as well for the Contempt in the Archbiſhop and the 
Goa ler as for the inſufficient Return in not having the 
Body, Carus the King's Serjeant moved for an Attachment 
rn the Archbiſhop of ork and Wilkinſon the Goaler, 
for the Contempt returned by the Sheriff, and it was 
Note granted, and the Sheriff was amerced, for that he ſhewed 

i : no lawful Cauſe, Aſich. y/t9 8 Fliz, in libro de Habeas 

3 _— John Dart ſon in Priſon for a Riot, by Engi Bill, 

before the 


Preſident and Council of Tork, removed by Ha- 
bea Corpus and delivered; for no Man ought to be con- 
| victed for a Riot, but by Indictment, Trial, or other due 
5 Proceſs at Law, and there are many other like Writs of la- 
3 ter Time, Paſch. 12 Eliz. in libro de Habeas Corpus, 
_ Thomas ap Morgan committed by the Council and Preſident 
2 vf Hales, &c. and this Court finding the Cauſe unjuſt, bailed 
_ him, Cc. And in Trin. 20 Elis. ih. the like Writ for the 
Body of Joh Rowland, committed by the Prefident and 
Council of Wales, and finding by the Return that the 
Commitment of him was againſt - Fey he was diſcharged 
by the Court, and many more of that Nature. | 
38. The Judges never grant either Prohibitions or Ha- 
beas Corpus, but upon Motion or Complaint by che Party 
| grieved, ſo as if the Parties have greater Cauſe of Com- 
. | plaint than they had in Times paſt, there muſt of Ne- 
| ceſſity be more Writs of Prohibition and Habeas Corpus 
4M granted than was hetetoſore. | 3 
bd 4. The Progeedinps before the Prefident and Council 
2 ate by abſolute Power, their Decrees uncontrolable and fi- 
= pal, and more final than a Judgment in a Writ of Right, 
I for thereupon a Writ of Error lieth, but theſe Sentences 
FJ are itreverſible, which makes them adventure, and pre- 
=_— ſume tov much upon their Authority, and tends to the 
_ == great Oppreſſion end Grievance of the Subject. = po 
£3 | | | 51 Theſe 
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PART Nl. of Wales and York. © 
3. Theſe Buits grow to be more prejudicial to the King 
than ever they have been, for by the Mulciplicarion” an; | 
Innoystion of Suits, as well real as perſonal, the King 5 
loſeth his Fines, Ec. |. F 5 
ee e the Time, paſt, if we have erred in 


Judgment, à Writ of Error lieth in the King's Bench; if 
the 1 doth err, a Writ of Error lieth in the 
Upper iſe of Parliament, -where the King and the © 
Lords are only Judges. NES OP 5 
6. For the Time to come, firſt, that the Inſtructions be 
inrolled in the Chancery, whereunto the Subject may have 
Acceſs, and know their Juriſdiction. 2. That the Preſi- 
dents and Councils have ſome Council learned in the Court, 
who may inform us judicially of their true Juriſdiction, 
and we will give a Day to them before we * any 
Writ, to ſhew Cauſe to the contrary; ſo as Juſtice upon 
hearing of both Sides ſhall be done; and if we err, the 
Law hath provided a Remedy. by a Writ of Error, and 
no other Courſe can be taken: And we are ſworn both 
to maintain the King's Prerogative, and to do Juſtice to 
all Men, according to the Laws and Cuſtoms of England: 
So as command my Lords, whatſoever it ſhall pleaſe you, 
that lieth in our Power, and which by, dur Oath we 
may perform, and we will moſt willingly obey it: And 
that which a great Divine ſaid to God Almighty, we fay 


unto your Lordſhips who fit in Ged's Seat, Da Domine | . 
quod 5 — jube quod vis, Sc. | GOWER 
he particular Cakes ſet down in the Petition are an- Page [56] ©. 
ſwered in the ſecond Part of our Proceedings juſtifiable  ,, + 
until they plead their Juriſdiction, and make it appear to - - \ «9 468 
the Court to be lawful. Concerning the Jury of Attor- „ 
nies, it hath been anſwered before: And for the Mo:. 


tion to have a Rule ſet dbwn, Cc. It was moved by the 
King's Serjeant, and we adviſed near ru > When this N 2 
had been thus delivered, by Way of Anſwer, Bacon the _ i 
King's Solicitor offered to reply, but after the Judge had 
ſpoken in the Name of all his Brethren, the Lords = 
would not ſuffer him to ſpeak after the Judge: But all o- 
3 deſired to retire into the next Chamber, the 

Lords had long and prudent Conference amongſt them: 
ſelves 3 and after we were called in again, and then the 7 
Earl of Salisbury, Lord Treaſurer, by the Conſent of that | 
honourable Table, gave this Reſolution: _ 


1. That the Tuſtrufions ſhould be recorded for ſo anch 
as concern d either criminal Cauſes, or Cauſes bepween 
Pary and Party: As for Matter State, if any be, 
ie ſame not to be publiſhed. ASS 
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7er. wat well 3 that the Prefidents © 
. COWS. ! andy every Caurt : 


any Pro- 
Nu br Nan i ſpew 
4 The . 7 roafirer Ws 8 Sentence, and ſaid, 

| that true it is, Ubi lex aut vaga * incerta, 2 

fſeryitus, where Men's Eſtates and Fortunes ſpauld be de- 
3 by Diſcretion. 
d r the 1 of the Place, what Rea- 

. fon ſhould t 27. at this Time more fe for 8 
than for the Counties of Corpwal and Deyon, wh! 


e remore than York? And this was an Bo this 
Day' Verk. 


The Caſe of Hereſy. 


23 Her, HE Archbiſhop and other Biſhops 4nd ather tho 
=. - Clergy 8 s. ge! general-Synod or Convocation might con- 
3 San fo dir Fon vit an Heretick by the Common Law. But for this, 
1 _— an. 43 that it was trouble ome to call a Convocation of the 
FE bx. whole Fearing, it was ordained by the San oa # 2 ca 
_ rt 5. cap. 1 5. * every Biſhop in his Dioceſe mi 
— $6 x. Hereticks ; note 2. Janz Brook, Title 00 Jr 
dap 3. Sed. 2 5 c. & Baker Chancellor of the Excbequer, and 
1 ; re Maſter of the Rolls by that Statute. And if the 
Sheriff was preſent, he might deliver the Party convida 
to be burnt, withour any Writ De heretico com urendo ; 3 
bat if the Sheriff be abſent, or if be be to be burns in 
another County, then —— ought to be a Writ De bere- 
12 comburendo; and that the Common Law was ſuch, 
ah. intra, Title Indidt ment, p. 11. who there, are ta- 
for Hereticks, ſome of them are —— to true Re- 
ney ion. Vide 11 H. 1. Book of Entries, fol. 3. 19. See Dr, 
Freud. lib. 2. cap. 29. Cofin 48. 2. ſee the Statute of 1 U | 
— » Al cap, 6. hat Ordinaries wanting Authori 
: againſt Hereticks, 3, F. N. F. 8. 8. f 269; And tho x, the | 
ay in ke Regilter, which in the. new, Book is 
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adjudged Herd, 
BE a ki = 55 or Cauſe to 


ho Jud 
9 — 2 e been ſo adjndged oy | 
1225 of — U and by the four Beſt, gene- 
Councils, dar! HEE eneral r the 


; Was i Kg Hervly "rh expreſs in Werds 
uch as ſhall F 
94 ee l 281 by Parliament with the Aſſent of 51 | 
e the ſaid 1 
Lg Fe Fant. woes only te 2 o 
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P Re 
been put in Ure in all Queen 2 <2 164 Vn 
Roi 6 bur thou the Aid of the Act of _—; 
Diaceſen could impriſon no Ferſon _-- x" 
t was to proceed nd þ bim by the * 
-burch 3; the Biſhop of every Dioceſe might 
convict any for Hereſy beſure _— Statute 2 M. 4, 48 
pune by 3 the Pr i But could not i Wapelben, 66a, 
now ſeeing that not only the faid Act xg 2 H. 4. bag 
4 8, cap. 14. ap el, oe Dioceſan cannot 
Man accufed of Hereſ ho: way 2 
— ws be might have done rutes by the 
. Cenſures of the Church; as it ne by the 12 AR 
a B46 Cap. 15. Likewiſe the ſuppoſed 8 tatute of 5 R. 2. 
ö 64þ. 5. And the Statutes of 2 H. 5. cap. J. 25 H. 8. gap. 14. 
1 & 40, cap. 6. are all repealed, fo as no Statute. 


againſt Heyeticks ſtands now in Farce, and at this 
EY Perſon cap be jadifted or Poor. Hereſy 
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or other that hath tem 1 
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Seer 


Dre de Meſters of Divinity, to be { 
- Ling attheir rious Errors, their Factors, Maintainers and Abettors, and 
: Prayer revokes rg hold them in ſtrong Prifon, until they will pg 
_ by a Se themſelves to the Law of che holy Church. By Colour 6 
A Foyer of this ſuppoſed Act, certhin Perſons that held, that Imaget 


R —— ſon, until th dem their Vexation) miſerab'y yield - 
* his ed before theſe Mafters of Divinity to take an Oh, and 
MS. of Parliz- did ſwear to worſhip Images, which was againſt the moral 
— and eternal Law of e God. We have faid by 
ne. Colour of the ſaid ſuppoſed Stature, Q. not only in Re- 
ec of the ſaid Opinion, but in ReſpeR alſo, that the 
id fu AR, was in Truth never = Act of Parlia- 
| of the Parliament, 
AR, or pob- for that the Commons never pave their Conſent thereunto. 
—— 2 And there fore in the next Parliament, tho it was entered in the 
Ordinancecon- Rolls of the Parliam. for that the Commons never gave their 


tinged to be Conſent thereunto, therefore in the next Parllament, the Com- 
(w 


— aodly conftantly affirmed, that ' they never aſſented thereunto, 

en were cru- and*therefore defired that the ſaid ſuppoſed Statute might 
ny —_ be aniented and declared to be void; for they 'proteſted, 
by » ſpecial chat it was never their Intent to be juſtified; and to bind 
Act 


W. B. 
hs. That the 
Rat of Repeal 


Parlia- themſelves and Succeſſors ® to the Prelates, more than their - 


meat 7755 Anceſtors had done in Times paſt; and heteunto the 
Page L358 King ga Royal Aſſent in theſe Words, Zeiſt au Roy. 
And mir well che Manner of the Penning of the Act, 
for ſeeing the Commons did not aſſent thereunto, the 
Words of the Act be, It is ordaimd und àſſented in this 
preſent Parliament, that, &c. And ſo it was, being but by 
the King and the Lords. A | 
Ie is to be known, that of ancient Time, when any 
Acts of Parliament were made to the End the ſame might 
be publiſhed and underſtood, and ence before the Uſe 
of dining came into England, the Ad. 


with a 
6 the Sheriff of every County, ſometimes in Latin, and 
ſometimes in Freucbh, to command the Sheriff to proclaim 
the faid Statutes within his Bayliwick, as well within 
TS: © Libertts 
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There was « Statute Narr to be made in 5 R. 2. 


tes were not to be e Sc. were holden in ſtrong ri- 
to re 


by the Wong preferred a Bill, -reciting the ſaid ſuppoſed Act, and 


of Parliament 
were 1 Pp into Parchment and bundled up together 


rit in the King's Name, under the great Seal to 
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Pakr MIL Hereſy. 8 
| Liberties 25 dre. 3 the Courſe of par- 
liamen roceedings, re Printing came in Uſe in 
in England, and — continued rs had the Print 
till the Reign of H. 7. Mo. 5 
Note, at the Parliament holden in 5 R. 2. hn * Brgi- Chan made 
brooke, Biſhop of London, being Lord Chancellor of Eng- September ſex 
land, cauſed the ſaid Ordinance ot the King and 1 to R. a. Bur Sir 
to be inſerted into the Parliamentary Writ of Proclama- 8 
tion to be proclaimed amongſt the Acts of Parliament, ding Chancel- 
which Writ I have ſeen, the Purcloſe of which Writ, — ing ex- 
after the Recital of the Acts directed to the Sheriff july. the Eng 
of N. is in theſe Words. Nos volentes dictas concordias, by Del 
five Ordinationes in omnibus & ſingulis. ſuis Articulis ene 
inviolabiliter « obſervari, tibi præcipimus quod fredvifias the — —_ ; 
concordias ſive ordinationes in locis infra bhalivam tuam, his ownHands, 
ubi ' melius expedire volueris, tam infra libertates, quam ide Hall. 440, 
extra, publice proclamari & teneri facias junta for mam Carol. Cane. fi. 
— Teſte Rege apud Meſim. 2.6 Maii anno reg. | 
ul J, K. 2. 5. Er „ yo ow. >. J 
But in the Parliamentary Proclamation of the Acts d 
paſſed in Axno 6 Ric. 2. tie ſaid Act of 6 Ric. 2, ſucceeded al. 
whereby the ſaid ſuppoſed AR of 5 Ric. 2, was de- brock being 
clared to be void, is omitted, and afterwards the faid — 
ſuppoſed Act of 5 Ric. 2. was continually printed, and {x50 R. 3, 800 
the faid AQ of 6 Ric. 2. hath by the Prelates been e- Cord has 
ven from Time to Time kept from the Print, | 4 __ 
Certain Men called Zollards were indited for. Here - &c, wan 
ſy upon the Statute 2 Hen 4. for theſe Opinions, vis, 25 
uod non eſt, Meritorium ad. Sanctum T homan nec ad 
Santlam Mariam de Wal(ſingham peregrinari. 2. Neo 
Inagines Crucifizi & aliorum Santtorum. .adorare. 
3. Nulli SCacerdosi confiteri niſi ſeli Deo, c. Which 
Opinions were ſa far from Hereſy, as the Makers of 
the Statute of 1 Zlis. had great Cauſe to limit wh e 
16 Hereſy was. 3 
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| > Lancvairs Caſe, antea p. 50. 


Mk ownil N the Caſe of Langdale in this very Term, in a Pro- 
27 1 hibition to the high Commiſſioners, two Points were 
moved; the ono if a Feme-covert _y ſue for Alimony 
© before the high Commiſſioners ; the other, if the Court 
92 df Common Pleas may grant à Prohibition, when no Plea 
; is pendent in the Common Pleas : As in this Caſe no Plea 
Vide poft.,76,77 can there depend betwixt Husband and Wife. And for- 
4lnft.99,100, aſmuch as this concerns the —— of the Court, 
— of all debated; and divers Objections were made 
. 

N — That — — * b by Prieitege — _ 
See gol Without an iginal, unleſs it Privilege of an At- 
cur £59] „ Officer, or Clerk of the Court, unleſs that it be in 
alan eſpecial Caſe, viz. when there is an Action there de- 

g for the ſame Cauſe; then it was agreed thit a 

Prohibition ſhall be awarded out of the Common Pleas, 
in Reſpe& that the Court: hath an Action there depend- 
ing for the ſame Cauſe, and ſo being poſſeſſed of the 
Cauſe, it gave the Court Juriſdiction to awatd Prohibition 
deut of the- ſame Court: And for that che Prohibition 
dbdugnhr to recite; uod cum tale placitum pendet, Ec. and 

the Defendant 'e placito predifio, hath purſued in 
Court Chriſtian: And with this accords, F. N. B. 43. g. 
where it is faid, that if a Man be ſued in the Common 
Pleas for a Treſpaſs, if the Plaintiff alſo ſue in Court Chri- 
ſian for the ſame Cauſe, the Defendant may ſue for this in 
the Common Pleas, and ſhall have a Prohibition then di- 
rected to the Judges: And fo always when the Matter is 
3 in the Common Pleas, if Suit be for the ſame 
:auſe in Court Chriſtian, he ſhall have a Prohibition: 
But'a Man ſhall have a Prohibition out of the Chancery 
or Kings Bench upon his.Surmiſe, ſurmiſing that he is 
ſued in Court Chriſtian for a temporal Cauſe: And 2 #4. 
4 11.6. was cited, where it is held that Ne admittas, 
which is a Prohibition, 'doth not lie unleſs that the Quare 

Impedit be pendent, 1 
ut 
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PaxT XII. 28 2 n * 
But it was ered and reſolved by Coke | | 
ar berton, Daniel and Foſter, Juftices, that — 
Pleas may award a Prohi ition, although that no Suls.be 
there pendent, for this, that the Common Pleas is | 
longs to the Juriſdiction of the Common Pleas to deter- 
mine all Common Pleas. 


Proeme to 
Add Inſt, p- 4+ 


grant a Prohibition, a 
vers Cauſes. a i 197 ri ala Ls 
x. For that no Original Writ of Prohibition which iſſues Writ of Prohl- 
out of the Chancery is returnable either ime the King's biridn not re» 
Bench or Com. Pleas but is directed to the Judge or Party, turnable.j 
or both, and is not returnable at all: But it ap in the ; 
Regiſter, that if the Prohibition be — — the 
Chancellor may award an Attachment to puniſh this Con- 
tempt, returnable either in the Common Pleas, or in the 
King's Bench : But an Attachment iri ſuch Cale is but as 
a Tadicial Writ 3 and this by the Regiſter, fal, 33. 
And if the Attachment in ſuch Caſe be returnable into the 
Common Pleas, E9c. the Plainti in the Declaration ſhall 
make Mention of an Original Writ in the Chancery, and 6f 
A 
2. re was great Reaſon that no Orig} rit of P 
hibition ſhall be returnable, for the Common Law was a 2288 
Prohibition in it ſelf, and he who did ineroseh upom the bibition. 
Juriſdiction of it incurred a Contempt: And with this a- | 
our Books, as 9 H. 6. 56. in Attachment upon #4 Pro- : 
ibition in the Common Pleas, before William Dabington < 
then 87 of the Bench, concerning a Suit in Gurt : 
Chriſtian of Tithes of groſs Trees: And there Fulthotp 
the Serjeant took Exception to the Count, for this, that 
the Plaintiff in his Count did not declare upon any Statute, 
nor that any Prohibition, Sil. Original Writ, was directed 
unto him: And there it is held that the Statute of 45 E z. 
and the Common Law alſo was a Prohibition in it ſelf : And 
thus the Rule of the Book, 19 H. 6. 54. Prohibition for 
this, that one had ſued in a Court- Baron againft the Com- 
mon Law; * and there Aue ſaid, the Statute is a Proki- 
bition in it ſelf, fo it is held in 8 R. 2. Title Attachment 
fur Probibition, 15. Note by Clapton in the Common Pleas, 
by | who 


that without Original Writ, for di- 
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| it. conce Oc. Regiſter . 77. Eſtrepment Pr ecipimus 
= | = inhibeas,. Sc. Fitz. N B. 259. Regiſter 11 2. Super- 
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N eee, Pr XII. 
che then was u Serjcant, that if à Plea be held in Court 
Chriſtian,"which'belongs to the Court of the King, with- 
dut any Prohibition in che, the Plaintif ſhall have an At- 
tachment upon a Prohibition, for this, that the Law is a 
Probibition in it ſelf, for by the Law they _- to hold no 
Plea, but that which doth belong to their Juriſdiction, Quo 


9 5 
5 | 
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ſedeas to a Court-Baron, for N Plea vi & arms, for 
- abave- forty Shillings : And F. N. J. a Writ of Conſultati- 
on js as much kn Original as a Prohibition, yet the Com- 
mon Pleas hath granted inſſhite Conſultations, ergo Prohibi- 

tions, ui babet juriſdictionem abſolvendi, habet juriſdiftio-. 
83 IA nem — : And = erp — as Original — = — 
| LD N ere are ſeve rits of expreſs Prohibitions, 
of rohibirions, ©. il. "prohibitions with this Word, Prob:bemus vobis, and 
Letters in Nature of Prohibitions, as Superſedeas, by which 
$4.24 it is commanded, 2uod ſuperſed. in placito predift. And 
Injunction is a Prohibition, alſo in its Nature, for. the 
care an Injunction to the Party, not to the Judge; 


and & Superſedeas is to an Officer or Judge, not to the 
xpreſs Prohibitions are in two Manners, the one found- 
ed upon a Suggeſtion, the other upon Record; upon Sug- 
jon. where no Plea is pendent, but the Suggeſtion is the 
Foundation," for it is not ſo when a Plea is pendent 3 upon 
Record when a Plea is pendent. Prohibitions founded upon 
Record, as, ne admittas, &c. ought to recite the Plea pen- 
dent, for all thoſe which are founded upon Record ought 
to recite a Plea pendent. So a Writ to the Biſhop to ad- 
mit a Clark, is a Judicial Zatitat, as Dyer defines it: 
And as to the Book of 2 Ed. 4. it is well agreed, that this 
doth not lie in the Common Pleas, unleſs a Quare Impedit 
be depending; for this ought to recite a Writ to be depend- 
"ings and it ſhould be againſt Reaſon to reſtrain any to pre- 
- 1 ſent, or to make Waſte by Eſtrepment, unleſs that a Writ 
be ent: And as to the Opinion of Firzherbert, it was 
affirmed for good Law, for every one agrees it, that if a 
Plea be pendent in the Common Pleas, then a Prohibition 
there lies, and the Pendency or not Pendency of a Plea is 
not 5 — 3 —— $ 
1. The Pendency of a Plea may give a Privilege to the 
— 2 dot Party, but no Juriſdiction to the Court in colin Suit : 
neceſſary. And there is a Diverſity betwixt Privilege to the Party, and 
Juriſdiction of Court, for a Plea pendent may give Privilege 
do the Party, Eundo, redeundo & morando, but doth not 
give Jurildiftion to the Court to hold Flea by Bill by 
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© collateral Suit againſt any other, 18 an Officer, Attorney ar 
Clerk May. | | 4 * 7 1 2 y = fy 7 A? 5 * TRY, . 5 5 | 
23, The Prohibition in ſuch a Caſe where Plea is pendent = 
* : * { 
zs no Proceſs Judicial upon the Record, for it is a Collateral 8 4 
\ * 4 - 9 g 6 F 


Sale)"; 14+ N. e 
=_ If the Common Pleas, which is the proper Court for 
Common Pleas, cannot grant. a Prohibition without a Plea 


pos certainly the King's Bench, which holds Plea of 
R- Pleas, by ſecondary. Means, cannot do it: And fo 
the Archbiſhop. of Canterbury in his Articles concerning 1 | 
-Probibitions, holds that neither the one Court nor the other 9 
may grant Prohibitions in ſuch a Caſe: But inaſmuch. as the A 
Common Law is inſtead of an Original, as hath: beem fad. 
both Courts may grant it. 2 * gee Vaugh. F 
4. Infinite Precedents-may be ſhewn of Prohibitions out 
of the Common Pleas, without Recital of any Plea 
as is agreed on the other Part: And true. it is, that it ought _ 0 
not to be ſo, if the Court hath not Juriſdiction * to grant Page (61 ] 


any without Plea pendent. Every petty Clerk of the Com- 
i —＋ Law ſhall have by his Privilege a Prohibition without 
| Plea pendent : a fortior!, the Common Law it ſelf may 
prohibit any one, who againſt the Common Law ſhall in- 
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croach upon its —— and enquire of Things done — 
g- againſt uriſdiction of the Court. Plea — £u' = 2 : 
be . cauſe of Privilege and not of Juriſdifton, 4 KA. 4. 37.37 H. 
on 8. 4. Action or Informgtion upon the Statute of 2 H. 3. c. 5. 
on is but an Information to the, Court of Wrong done to the 
en- Common Law, for this, that no Original Writ lies, as up- 3 
ht on Penal Law, upon Malum probibitum, this is Malum Vaugh. 3111 
d- in. ſe, de quo Curia intelligi & inſormari voluit, Js, 
Nr 5. A Precedent is in 22 EA. 4. where a Prohibition was 
his granted out of the Common Pleas, for that the Plaintiff . 
dit might have a Writ of falſe Judgment at the Common Law: 
ad- The Record it ſelf agrees with the Report. . 
my 6. Officers and Clerks, as well in the Common Pleas, as -. 
Irit in the = and Farmers of the King in the Exche- 3 
Tr quer, may have. by. Privilege of Court a Prohibition __— 
if a without Original: a fortiori, the Law it ſelf ſhall harre 
jon greater Privilege than an Officer or Clerk, and certainly to * 1 
1 is . enforce the Party. to bring an Action, will be a Means to 9 
multiply Suits to no End, for the Law it ſelf in 4 H. 4. 5 
the Fol. 37. if any Man upon the Statute of 2 H. 5. for not deli- | 
b 2 vering of a Libel, he brought into the Common Pleas : Star. 2 H. 53. 
and And if he cannot have a Prohibition without ſuch Suit this 108 
ege ſhall be a Cauſe, as hath been ſaid, to multiply Suits, and ; Ball. Fe 


not is againſt the publick Weal : For he will bring his Action Cro. Jac. 37, * 
by upon the Statute before that he will be deprived of his 4. . 
s Prohibi- Regr. 58. oP 
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Bd: 4. 34, 35.thete 4 Prohibition withour View of Libel, 
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. Banks Caſe, 
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7 6. Fat. Rot. 539. Robert Banks Gent: brought all gur Seats . 


Action upon the Statute of Vinton 13 EA. 1. againſt Winton. 
the inkabltancs.of the Hundred of — in the Coons Hue and. 

ty of. Sucks, and counted, that certain Miſdoers to the 1 Show. 150. 
Plaintiff unknown, at Hitobam in the County aforeſaid; 7 Co. 6, 7. 


made Hue and Cry of the faid Robbery, and gave Notice; Salk. 614+ _ 


of the ſaid Robbety to the Inhabitaiits of the ſaid Towns 3 & 


of Zoplozw and Manilow, and after the ſaid Robbety, and 


within 20 Days before the Purchaſe' of the Writ, ſcil. 19. 


Day of Feb. Anno 5. at Dorney in the County aforeſaid, 


the Plaintißf, before Sir Vm. Gerrard, Kt. then Juſtice of 


Peace within the ſame County, an Inhabitant next to the 


aid Hundred, being examined upon his Oath,” according 


to the Statute of 27 El. the Plaintiffupon his Oath ſaid, 
That he did not know the Parties who did rob him, nor 


and the Inhabitants of the ſaid Hundred of Burnbare, 

ve not made Amends of the ſaĩd Robbery to the Plaintiff, 
not the Body of the Felons and Miſdoers aforeſaid, nor a- 
ny of them have taken, nor anſwered their Bodies, nor the 
Bodies of any of them, but have ſuffered the Felons to e- 
ſcape, to which the Defendants plead (Not guilty) and a Ve. 
ire facias was awarded to the Sheriff, De vicineto of the 
Hundred of Stoke, which is the Hundred next adjacent to 
the faid Hundred of Burnham: And the Jury gave a {pe- 
cial Verdict; they found that the Plaintiff was robbed, and 


| =Y them: And fince the ſaid Robbery ate forty Days 


that he made Hue and Cry in Manner and Form, as he hath 


counted, and found over, that the Plaintiff was ſworn be- 


' fore the ſaid Sir Vin. Gerrard; then being, a Juſtice of | : 
Peace within the ſame 3 an Inhabitant next in- 


ts 


See 1 Show.60; 


3 ay | 
e Robbery, ſeil. the 22d of Nov, at Foplow © e 2; 
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| © the Hundred of Burnbam, and ſaid upon his Oath in 
e Ea — That be, on Thurſday being the tao 
and twentieth Day of November 1608. riding under 
-Hitchath "Wood, in the Pariſh of Hitcham, vit hin the 
Hundred of Burnham, was then and there ſer upon by two 
Horſemen, which then, nor at this preſent did, nor doth 
know, and by them robbed and ſpoiled of the juſt Sum of | 
251. 38. 2 d. ob. not without grear Danger of his Life : 
But whether the ſaid Oath ſo taken, is true,, accord- 
ing to the Form and Effect of the faid Act of 27 E. 
and according to the Count, the Jurors pray the Direction of | 
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** 1 X an Action of Treſpaſs brought by Mouſe, for a Caaket, 
—_—_— 122 a Hundred 2 I USetozn Pounds, taken and carried 
e 1 Dany. 12, away, the Caſe was, The Ferryman of Graveſend took for- 
Molloy 246, 2 ty-ſeven Paſſengers into his Barge, to paß to London, aud | 
==> 207; " Mouſe was one of them, and the Barge being wpon the Na. 
> 2 Bulft. * ind A 
| 


— 


- et 


| ter, agreat Tt hapned, and a ftr „O that 

4 125 = -the Sarge 2 2 the Paſſengers. ry 76. Danger #0 be 
„ Drowned, if 4 Hog ſhead of Wine and other ponderous Wh + 
2 | 
4 


F bings were not caſt out, for the Safeguard of the Lives of 
4 + "the Men Sp hv, phe gs 212 72 in 445 
' , of Neceſſity, for the Saving of the Lives of the Paſſengers, ! 

. 84 — to the Defendant being a Paſſenger to caſt the 
Cate. of the Plaintiff out of the Barge, with the other 
bins in ill; far Quod quis ob tutelam corporis ſui tecerit, 
jure id fecifle videtur, 70 which rhe Defendant pleaas al 
" This ſpecial Matter; and the Plaintiff replies, De 2 
ſua propria abſque tali cauſa: And the firſt Day of ibis 
Term, this Iſſue was tried, aud it aas proved direftly, that 
if rhe Things had not been caſt out of the Barge, the Paſſet- 
gers had been drowned; and tlat Levandi cauſa, hey wer? 
© ſected, ſome by one Paſſenger, and ſome by  anorbex ; and 

* wpon this the Plaintiff was Nonſuit. N 
TI 4005 alſo reſolved, that although the. Ferryman ſur 
| charge the Barge, yet for Safety of the Lives of Paſſenger 
i ib a Tie and Accident of Neceffiry, it is lau 17 fer 
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Fire, &c. Aud this Pro 44 publico?; Et conſervatio vitæ 
hominis eſt bonum publicum. S if a Tempeſt ariſe in the 


cerning Tithes, or any other 


any other Caſe in which there. is not expreſs Autho on t 
Peg © 3 


l adjudged in dne Co of 
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Paſſenger to be Things ous - of the Barte :- And the 
Owners ſhall — 255 Remedy upon the Surc arge againſt 
the the Fireymen, for the Fault was in him upon the Sur. 
charge : hut if no Surcharge was, bus the Danger actrued 
——— the A of God ; as by Tempeſt, n Default being in 
the one ought to bear his Doſs for 25 | 
1 of the 7 Life of a Man, for. Intereſt Reipublice quod | 
2 conſerventur, 8 EA. 4. 23. Bull, Oc. pag 8. 15: 
28 H. 8. Dyer 36. Plucking * of a Houſe, in Time of 


Sa, Levande navis cauſa, and for Salvation of the Lives 
of Men, it may be "oO for. Paſſengers to WF, over” mae 
Merchandizes, &c. 
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 Probibitions del Roy, : 
upon Sunday the tenth. of November in-this fame Judges ods 


a8 


Nag 
n Nehb King, upon Complaint made to him by gaftical Mar 


Bancroft — of Canterbury, concerning Prohibiti- W. 
ons, the King rmed, that when the Queſtion ws Was Mags, Co. 4 
made of vr ey Matt bthe Eecleffaſtical udges have 8 


C 
nizance, either upon the Ex ag the 8 e 2 8. 


r or upon 1 Co 25; 
e gh n or in Se hs ® 


the Statute 1 El. concerning the 


Law, the King himſelf may 17 Seeds | it in a his n 

and thee rhe Jadges are but the the Delegates of 

that the King may take what Cauſes he ſhell Fre to de- 

termine, from the Determination of the Judges, and may - . 

determine them himſelf. And the Archbiſhop len Kid, del * 

this was clear in Divinity, that ſuch Authority 

— by the Word of God in the Scripture. To w ek 
by me, in the r N 

Coe of all the Juſtices of Englana, 

Exchequer, that eng fo. r 

Serbe Pa either criminal, as yoo Felony c. 


t Party and, Party, voncerni eri 
je te be Jo 8 be LEES 


Chattels, or Goods, &s. but this 
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* - - Prohibitions del Roy,” oo. 
Law and Cuſtom of England,” and always Judgments are 
_ given, Ideg conſideratum eſt per Cariam, ſo that the Court 
gives the Judgment: And the King hath his Court, 'vis. - 
in the upper Houſe of Parliament, in which he. with his 
- Lords is the ſupream Judge over 'all other Judges ; for if 
Error be in the Common Pleas, that may be reverſed in 
King's Bench: And if the Court of King's Bench err, that 
may be reverſed in the upper Houſe of Parliament, by the © 
K ing, with the Aſſent of the Lords Spiritual and: Tempo- 

| ral, without the Commons: And in this diy 5 the Kin 

LM. 3. $. it. is called the Chief Juſtice, 20 H. J. 7: 4. by rudnell: A 

HN. . & it appears in our Books, that the King may fit in the Star- 
mg chamber, but this was to conſult with the Juſtices, upon 
E | certain Queſtions propoſed to them, and not in Z#41tcto :,So 
= = in the King's Bench he may fit, but the Court gives the 
9 Judgment: And. it is commonly ſaid in our Books, that 
the King is always preſent in Court in the Judgment of 
Law; and upon this he cannot be Nonſuit : But the 
; —— are always given Per Curiam; and the, Judges 
are {worn to execute Juſtice according to Law and Cuſtom 


1 of England. And it appears by the AR of Parliament of 
1 5 2 Ed. 3. cap. 9. 2 Ed. 3. cap. 1. That ileither by the 
be > Great Seal, nor by the Little Seal, Juſtice ſhall be delay d; 
ergo, the King cannot take any Cauſe out of any of his 
Dourts, and give Judgment upon it himſelf, but in his own 
2. 14.3 9. Cauſe be may ſtay it, as it doth appear, 11 H. 4.8. And 
| ry 5 „ inſormed the King, that no = after the Con- 

| ueſt aſſumed to himſelf to give any Ju in any 
Cane whatſoever, which concerned the Adminiſtration of 
Iuſtice within this Realm, but theſe were ſolely determin- 
ed in the Courts of Juſtice : And the King cannot arreſt any 
Man, as the Book is in 1 H. . 4. for the Party cannot have 
Remedy againſt the King, fo if the King give any Judg- 
ment, What Remedy can the Party have. Vide 9 Ed. 4. 
14. One who hed a Judgment reverſed before K (4 Coum 

cil of State: it was held utterly void, for that it was not 4 

Place Dr ere may be reverſed, Vide 1 H. 5. 4 

Huſſey Chief Juſtice, who was Attorney to Eg. 4. rts, 

that Sir ohn Markham Chief Juſtice ſaid to Ki 4 

That the King cannot arreſt a Man for Suſpicion 'o Trea- 

- Ton or Felony, as others of his Lieges may; for that if it 

be a Wrong to the Party grieved, he can have no Remedy: 

* And it was greatly marvelled that the Archbiſhop durſt in- 
—_ form the King, that ſuch abſolute Power and . 2s 
= - Ie aforeſaid, belonged to the King by the Word of God. 
Stat. 4 H. 4. Pidea H. 4. cap. 22. which being tranſlated into Latin, the 
ej. Effect is, Judicia in Curia Regis reddita non 
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PART. XI. Prohibitions del Roy. | 

ſed ſtet judicium in ſuo robore 1 4 judicium Curie 

Regis tanguam erroneum, &c. Vide Weſt. z. cap. 5. Videle 
- Stat. de Marbringe. cup. 1. Proviſim rſt, concor datum, s . 
conceſſiun,, quod tam majores quam minores juſtitiam habe- „ 
ant & recipiant in Curia Domini Regis, & vide le Stat. de 

Magna Charta, cap. 29. 25 Ed. 3. cap. 3. None may be 

taken by Petition or Suggeſtion made to our Lord the King 

or his Council, unleſs by Judgment: And 43 EA. 3. cap. 3. 

no Man ſhall be put to anſwer without Prefentment before 

the Juſtices, Matter of Record, or by due Proceſs, or 

by Writ Original, according to the Ancient Law of the 

Land: And if any Thing be done againſt it, it ſhall 
be void in Law and held for Errpr. Vide 28 EA. 3. : 
cap. 3. 37 Ed. 3. cap. 18. Vide 1 R. 2. ex Yotults Par- > Sp: 
liamenti in Turri, act 10. A controverſy of Land be- 

tween Parties was heard by the King, and Sentence 

given, which was repealed, for this, that it did belong 
to the Common Law : Then the King ſaid, that he _ 
thought the Law was founded upon Reaſon, and Page[ 65] _ 
that he and others had Reaſon, as well as the Judges: _— 
To which it was anſwered by me, that true it was, "1 
that God had endowed his Majeſty with excellent ' 9 
Science, and great Endowments of Nature, but his 5 
Majeſty was not learned in the Laws of his Realm of 

England, and Cauſes which concern the Life, or Inheri- 

tance, or Goods, or Fortunes of his Subjects, they are not - 
to be decided by natural Reuſon, but by the artificial Rea- ._ 55 
ſon and Judgment of Law, which Law is an Act which 1 4 
requires long Study and Experience, before that a Man 9 
can attain to the Cognizance of it; and that the Law 1 
was the Golden Met-wand and Meaſure to try the | 
Cauſes of the Subjects; and which protected his Ma- 
jeſty in Safety and Peace: With which the King was 

eatly offended, and ſaid, that then he ſhould be under 

the 8 which was Treaſon to affirm, as he faid ; Vice Fern 
to which 1 ſaid, that Hracton ſaith, Que Re: 
lebet efſe ſub homine, (ed ſub Deo & Lege. 


* 


=, 


| Cours Eccleſiaſtical. Probibition. 
8 VVBoberts ' Caſe. 


* 


Antes 63, &c. 1 N this Term, in the Caſe of one Roberts, a Prohibition 
| e had been grantod in a Caſe of Subſtraction of Tithes, 
upon Surmiſe that the Plaintiff being Defendant in the 
| Spiritual Court, had but one Witneſs in that Court to prove 
his Demiſe 5 to which that Court ſaid, that Singularis 
Tteteſtis is not allowable : And upon Conſideration and Sight 
1 of a Prohibition granted upon the ſame Cauſe in Hill. 3 E. 
| In banco Regis, it was refolved by Coke Chief Juſtice, Et 
See Gibſon's 7oram Curiam in communi banco, that Conſultation ſhould 
. be pms and _ for _ . 8 | HIS) 
; 1 1. It appears by the Regiſter fol. 5. that it is put for 
3 1 Rule, Cid non oft con - rationi, quod om acceſſo- 
= 2 &s. 632, vii in Curia Chriſtianitatis impediatur, ubi gegnitio cauſe 
=. 2 


22 e . ernennen Los 


„ 0 


Principalis ad forum Ecclefiaſticum noſcitur pertinere : And 
with this agrees r R. 3, 4. 17 
= 2. If ſuch a gurmiſe ſhall be allowed, then in every Cafe 
=_ for meer Delay ſuch a Surmiſe may be made; for he who 
1 | was Plaintiff in the Spiritual Court cannot deny, that where 
_ it is ſurmiſed that he hath one Witneſs, that he hath two, 
1 . or more, for then he affirms Matter againſt himſelf : And 
= P when the Spiritual Court hath Turiſdidtion of the principal 
=_ . Cauſe, they determine the Acceſſory. But it was objected, 
_.” . chat if A. daiming a Leaſe by B. of a ReQory, Libels for 
3 Bubſtraction of Tithes, and the Defendant pleads a former 
= - | Leaſe made by B, and C. and the Defendant hath but one 
__ . -. | Witneſs in the Caſe to pou the former Leaſe, if no Pro- 
Hibition ſhall be granted, the Defendant ſhall be charged: 
And if C. ſye him upon the Statute of 2 Ed. 6. at the 
Common Law, the Teſtimony of the one only will there 
'$ ſufficient, and ſo he ſhall be twice charged: To which | 
it Was anſwered, that firſt the Fault was the Defendant's, | 
_ | } ut he would not ſet forth his Tithes, and then he ſhall 
= | be charged whoſoever takes them: But in ſuch a Caſe, 
=—_. thoſe of the Eccleſiaſtical Court will upon one good — 
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Pear XIL Court Eccleflaſtical, Prohibition: 
neſs; and any concurrent vehement Prefumpti 
ſeffion, or the like, allow of ſuch a Proof: An Fi 


ought to be left to the Conſcience of the Jury, and fo the 


Validity or Invalidity of Proof of Matters of Fair ſhall be 
left to them; but if a Queſtion of the Common Law ariſe 


from the 8 Conſtruction uf a Statute, or the 
like, and thoſe of the Eccleſiaſtical Court will take upon 


them to judge of it againſt the Rule of Law, * there u 

ſpeciat Surmiſe of it, and upon the Shewing of the An- 
—5 or other Pleadings of the Parties, by which it appears 
to the Court, that ſuch Surmiſe is on a good Ground, a 
Prohibition lies: for Matter in Law, ariſing upon Eſtates or 
Intereſts done (given) by the Com. Law onſtruction of 
Statutes, ought to be determine according to the Rules 
of Common Law ; Er non debet trabi ad aliud exa- 


Mes. * N 

And Coke Chief Juſtice cited a notable Judgment, Paſt. 
35 El. in Bank le Roy, Fuller brought a Prohibition againſt 
Clemens and Wiskard ; and Fuller counted that he himſelf 
was Owner of the Rectory of Longham in the County of 
Norfolk, and libelled 2 Clemens one of the Defendants, 

re the Official of the Biſhop of Norwich, for Subſtracti- 


on of Tithes, ſci. of Wheat, Sc. pendent which Suit, the 
ſaid Wiskard, intervening Pro intereſſe ſua, made theſe 


Allegations againſt the ſaid Fuller. 


1. That the ſaid r was im propriate to the Mona- 
ſtery of Nenaling, and by the Diſſolution of the ſaid Mona- 


ſtery, came to the Hands of H. 8. and did convey it by 
Meine Diſcent to Queen Elizabeth, who by her Letters 
Patents of Concealment granted it to Min and Hall, who 
enfeoffed Bozome, who did let it to Wiskard for 4 Years, 

and proved his Allegations by Witneſſes, upon which in 
Fine, Sentence was given againſt Fuller, and' 84. 105. gi- 
ven to Clements for Coſts, and 137. 65. to Wiskard: And after 
Fuller did appeal to the Court of the Arches, and there 
Fuller claimed the ſaid ReQtory by Reaſon that Hall was 
ſeiſed of it, and by his Deed gave and granted the faid Re; 
Rory, and all Lands and Tithes to it appertaining, to Sir 
Edward Clere, before the Feoffment ſuppoſed to be made 
to Bozome : And that Sir Edward Clere by his Deed did 
eufeoff Fuller; and although that he offered to prove the 
Delivery of the Deed of the ſaid Feoffment made to Sir 
Euward Clere by one ſole Witneſs, the Eccleſiaſtical Court 
would not allow it, without -—_ ing another Witneſs : 
And Fuller further faid, that aftho he bad further alledged 
there, that theſe were Matters determinable at the Cam. 


H 4” mon 


/ 


on, as Pol 
7 | d the Teſtime- 
of one Witneſs in our Law is no concluſive Evidence, but 
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* On ere Ralf, Probibidion. Pant XII. 

* 2 ichſtanding they gave Sentence : the De- 

to have a Coslulsafos pleaded, that Fuller in 
ho 9 84 Court of the Arches proved the Del of © 
he Deed aſbreſald, by Sir Efward (lere and Mouſe, 
bis could not prove Livery and Seifin according to 
the Deed; for this cauſe Sentence was given, | 

. © without that the Judges of the Arches would not ad- 
mit the ſald Proof, "ole he proved the Deed by other 

- _ . Witneſſes, upon which Fuller el in Lows and it 

A was objeied by the Counſel of Fuller. 

hat Wiskard, who is a meer Stranger to the 
1 way comes in Pro intereſſe ſuo in * ſaid Re- 
leads Matter meerly determinable at the Com- 
aw, ſcil. Letters Patents, Feoffment, and Leaſo 

2 Years; and on the other Part Fuller claims an Eſtate 
in the faid Rectory, by Conveyance at the Common Law. 
gx now the ellion i in the Ecclefiaſtical Court being on- 


who hath the beſt Eſtate in the ſaid rw, fm the 
mon Law, this ought to be tried the 


1 4 N "% 24 N ” N 
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: Sai, ap 


Law, and not in the Eccleſiaſtical Goes ho for this is 
the Birth - right of the Subject to have his Inheri- 
Ss tance and Freehold tried and determined by Common 
Law ; for the Civil Law differs much in deciding of Inhe- 
ritances. - 
2. It was objected, that all Matters in Law ought to 
be determined by the Judges of the Law, and in this 
; on 1 of Law arffing, ſeil. If a Man hath a 
| mig which conſiſts in Glebe and 
Teber ind his Deed gives and grants the ſaid * 
Qory, and all Lands and Tithes any w gy 
t £67] Pee pertaining to jt, to another and his Heirs, | 
ivery is made in this Caſe, if the Tiches ſhall pa 
or no, for- that Tithes may paſs without any Liv 
This Queſtion is nor fit to be determined. by the Ecc 
ſtical Judges, but by the Judges of the Sn Las, 
Qued quiſque novit, in hoc ſe exerceat. 
3. It was objected, That Witkard was a meer Stran- 
-- "om ger to the Suit, and all his Allegation is Temporal, and 
7 that it is a ſtonger Caſe to maintain a Prohibiti- 
on, ſota ſmuch as betwixt him and Fuller nothing is in 
| Queſtion; but to whom the Inheritance of the Rectory 
belongs; but Clements, who is ſued for Subſtraction of 
Tithes, hath greater Colour in his Defence, being law- 
| | fully ſued in As Eccleſiaſtical Court, than for Wiskard, who 
= is no Party to the Suit for any Eccleſaftical Cauſe, but all 
| 2 - his Allegation, as barh been ſaid, is Re ns 
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' WW Pixr X08. Court Eickfcaflical.” Probibiriog: 
4. It was objected, that Fuller had but one Witneſs ta 
fove the Delivery of the Deed ; and in the: Ecclefiaftical 


i Law, Unus teſtis, eft nullus teſtis: For all which Cauſes it 
was prayed that the Prohihition may Rand, and that no 


* Conſultation may be granted. | 
q To which it was anſwered and reſolved by Sir Chriſtop. 
. Wray Chief Juftice, and per totam Curigm, * : | 

. I. That to the firſt Objection, for that the Original 
belongs to the Ecclefiaſtical Court, the Determination 
of all that which depends upon it belongs to the Judges 
of the ſame Court, . that the Matter be try- 
able by the Common Laws but where the Original 
Matter belongs to the Common Law, and there coqmm- 
menced, and iſſue be taken upon Matter triable by the See Cod. 13). 
Eccleſiaſtical Law, there the Judges of our Law ſhall 'q Tg '» 


write to the Judges of the Ecclefiaſtical Court to try 
it, and to certify: and the Reaſon of this Diverſity 
ie, that our Jud having Authority to write and com- 
mand them by the King's Writ to certify them, but 
they cannot write to the Judges of our Law to 

any Thing, and to certify them, for they have no fuck 
Authority to command by Writ, but to | obey the 
Writs of the King: As in any Action Anceſtral, if 

be 2 | 
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| Barſtardy .in the Demandant, and upon 
0 this iſſue is jolned, this ſhall be tried by the Bi- 
is ſhop, and his Certificate ſhall bind: ſo in a Quare 9 
a Inpedit,' if Iſſue be taken, whether a Clerk, which was 0 
d preſented was able, or not able, this ſhall be tried by Exa- © 
e- mination of the Clerk, and certified by the Biſhop : but al- 
Dr tho that ſuch Iſſues are in their Nature triable by the Ec- 
10 cleſiaſtical Law, yet if the Caſe was ſuch, that the Ecclefia- 
s, ſtical Court could not try it, then (to the End that Juſtice 
7. ſhall not be wanting) ſuch Eccleſiaſtical Matter ſhall be try- 
a- ed by the Common Law, as 4 EA, 3. 26. if the Preſentee 
v, be dead, if he was able, or not able, ſhall be tried Per pais; 
for the Biſhop cannot try it: But againſt this was ob- 
n- jected the Statute de Articulis Cleri c. 13. by which it is 
id provided, Quod de idoneitate Perſone perſomatæ ad benefi- | 
i- cium Eccleſiaſticum, N neat examinatio ad ꝓudicem Ec- - 
in Cleſiaſticum : upon which it-was concluded, that the Trial | 
ry De idoneitate perſone, in all Caſes belongs to Court Chri- 
of flian, To which it was anſwered and reſolved, that true 
v. it is, that the Trial of Ability belongs to them; but the 2 
10 Statute explains it in what Manner it ſhall be made, for = 
Ul the Statute ſaith, Pertinet examinatio ad Fudicem Ficcleſig- 


flicum, ſa that this Trial ought to be 1 Examination of 
the Party, and this cannot be when the Preſentes is * | 


a, 


1 R q a = * a 
— 7 4 » ; 
. a * . * * * "+ l » 4 
4 * 1 1 * s o __ 0 
_ — MF; , 
= of F : CIP 

\ 4 © * b 

. * 7 fp 
8. 
. 


p . = 
+»... 
8 
7 2 7 N - 4 
_ 68 
1 age [ * 
=_ ” | - 
. RY = 1 
8 0 * 
s = 
8 8 


F of Baſtardy, 


Thing put in 


— 0 * W 2 ; | the. £ y K 9 N * | ob * 4 — 3 * 
; 2 * . 85 - - 9 — 4 al — < , * 4 „** 5 = 
' C7 8 N 0 
» 41 * * Y- 1 * y , = 5 * * g 1 = * N * 
* Q - , : 
: 


I Y 


* 


" 5 : : . 8 ö 8 c 4 ba ; "4 . N 5 | 
oY | 7 N 1 = : 3 0 2 * — >, 'S 
dn Fiaeftaſticak Probibition: Part: XII. 


And although he de not Party to the Writ, yet he may be 
examined ; and with this agrees 39 Bu x ., The 


in one who gs not 


32). $0 if Baſtardy be all 
is, that the Certificate 


Party to' the Writ, there, for 
that he ſhould not be Party to the Certificate; for 
is Cauſe in ſuch Caſe it ſhall be tried Per * pair, 


thi 
and 
our Law uſe to conſult with the Judges Ecclefiaſtical: 
and with this accords 4 Ed. 3. 37. e ſame Law of 
one 


42 Ed. 3. 8. So if Baftardy be alledged in 


Profeſſion, 
who is dead. Vide 2) EA. 3. 5. where Baſtardy 


alledged in the Tenant, and one who is a Stranger 


— 16 
t the Writ, who are Siſters. Vide 32 EA. 3. Tria 


$9. where the Tenant alledgeth Baſtardy in h mſelf, 
and the Demandant doth aver him Mulier. Vide 29 
. 14 6 El. Dy. 226, 228, if the Iflue be quod vaca- 

per reſiguutionem, Part of which is Temporal, and 


"Io Part Spiritual, this ſhall be tried Per pais. Vide 9 


on and the Time of it, Sc. But Admiſh- 
on and Inſtitution, altho' that it be alledged in a Stran- 
. hey 5 yet this Oy * tried by — 
| y; as it appears 7 EA. 6. 78. 6. in Dyer, 
Admiſſion, 4 
cial Ads, and remain in their Courts and Regiſter, 
upon which they ground their Certificate; otherwiſe it 
; Idoneity, £9c. By which it appears, that in 
divers Caſes © Judges of the Common Law write to the 
Ecclefiaſtical Ju ges, commanding them to certify fome 
ue; and the Judges of our Law prohibit 
Eceleſiaſtical to hold Plea of fome Things which 


the Judges 


are determinable at Common Law: But the Court Eccle- 


* *' Haftical hath not Power to write to our Judges, or to com- 
' mand them, or to prohibit them when they hold Plea of 
Things determinable by the ET INE; but 
this is erroneous, and ſhall be reverſed by Error, 
And of the other fide, if in the Eccleſiaſtical Daves the 
Suit is for 4 Legacy, and the Defendant plead @ Releaſe, 
- If mm the admitting or rejecting of Proofs concerning this 
Releaſe, which is Matter determinable at Common Law, 
they do Wrong to the Plaintiff or Defendant, they have no 
Remedy but by way of Appeal. Bhs 
2. To the Second it was anſwered and reſolved, that if 
Conſultation with Men learned in the Law, they give 
Sentence according to Law, this is well done; 1 no 
-Prohibirion ought to be granted; but if they take 3 


"If 


4 E4.. 3. 25. 16 El, Dyer 


inſt Law and Reaſon, 


Inſtitution, Refignation, & /milie, are judi- 


* = 
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if any Difficulty ariſeth upon it, the Judges of 
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the entire Rectory by Feoffment, and not to the 


intereſſe ſuo; and when they have Juriſdiction of. the Ori- 


s not ſufficient to have a Prohibition, for this, that the Be- 
clefiaſtical Court hath Juriſdiction of the Principle, and if 


raiſe up dne of their own Servants, to inſorm and have P 
of the Thing cee. 4 tb 2 


6 we 
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par XII. Court Eccleſiaſtical.” Prohibition: _ 
them to draw the Intereſt of any Man ad aliud examen; - ' © 
and to Judge againſt the Nule of Law, concerning the 
Inheritance or Intereſt of any, there Prohibition lies: And 


in the Caſe at the Bar, they well reſolved the Law, for by 
the faid Livery of the Charter the Tithes do not paſs as 
ſs, for this, that the Intention of the Parties was to paſs 


Tithes by the ſame, and ſo to diſmember the Re by 
Fractions, and that by Conftriftion of Law, againſt the In- 
tention of the Partie. 5 A On 
g As to the Third, it was anſwered and reſolved, that 
by the Ecclefiaftical Law, a 8 r may come in Pro 


inal Cauſe of the Suit, we ought not to draw in Queſtion 
eir Order and Proceeding, but if they proceed —_— 
dine, or not obſerving Form, this ought to be redreſſed by 
Appeal : 'And although that the Matter depending upon 
the Original Cauſe be determinable by the Common Law, 
yet it ſhall be determined, as it hath ſaid, ia the Re- 
cleſiaſtical Court. . Ch | 
4. As to the fourth ion, it was anſwered and re- 
ſolved, that ſuch a Surmiſe, that he bath but one Witneſs, 


ſuch a Surmiſe ſhall be ſufficient, all Suits in the Eccleſia« - 
ſtical Court ſhall be either delayed, or quite taken away, 
for ſuch a Surmiſe may be made in every Caſe ; and the 
Plaintiff in the Eccleſiaſtical Court cannot have any good 
Anſwer to it to have a Conſultation which agrees with the 


; Reſolution in the Principal Caſe,” C . 


* 


It was reſolved, upon Evidence, by cht Chief Juſlice 


Uſury, and Smith, that the Parties to the ſuppoſed uſuridus dence » 
Contract ſhall not be admitted Witneſſes, for this, that up“ See! Hawk. 


on the Matter they were Tuſtes in propria can, und 7 8 0. 0 x | 


their Oath ſhall avoid their Bond, c. or ſhall be xeven- Sect. 24. 
cn him who lent them the Money, before they are en- 
ed to repay it : And for the molt Part they incite, and - 


: 3 * - [ 7 * 9 
( I — of „ 0 * : Þ 7 - 7 0 , WI" i 2 Y * 0 
4... Ah aa i} 4 * 4 7 ' » 4 FL Ps , l 
* » - wt ' = U 7” an . 18 4 * , * 

- . * 0 * . 7 y > oo, , * * 

* - » o 4 * * . 7 
| - £,\Y 4 ov » ® 4 P 4 p * 

. y : . 1 * Ll # | 
- \ . * 


6 "7 ” 2 
=? is. + . 0” ; 


* 


* 
3 * 1 
8 8 4 
_ — 
2 Ne 
* - . 1 


De banco, inter J. S. who informed upon the Statute of — 2 1 ; . 4 
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Trin. 8 Jacobi Regis. 
I > * ON High Commiſſuners. if; I 


Lady TuxoGMORTON's Caſes 


pP. Artes 19, ror, Priſoner in the Fleet, the Return was, the La- 
3 45, 47-' dy T7 on was committed by George Biſhop of Lon- 


. * don and others, Ecclefiaſtical Commiſſioners, er their 
Hands, till further Order ſhould be taken for her Inlarge- 

—_— ment: And the Cauſe of the Commitment of her was, 
__ for that ſhe had done many evil Offices betwixt Sir 
"= 


Nw reſolved, that for Detaining of the Wife, and en- 


3 deavouring to make Separation, no Suit can be before the 
high Commiſſioners, . for that it is not any enormous Of- 
fence within the Meaning of the Act. | 


28 S. It. doth not appear by the Return what Court this 


42 : == was, which is uncertain; and upon this, upon good Confi- 
> - »-. -[deration ſhe was bailed. 
| * But 
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a Habeas Corpus by Elizabeth Lady Throgmoy- 
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1 XII The Lord Abergaveny's G „M. © —_ 

© But Randa! and Hickins was this very Term committed 

p the high Commiſlioners, for that they were vehe- 7 WW 
ment! ſuſpected to be Browgifſts, Sc, And they obtained — 3 
n Habeas Corpus, and were remanded for this that the | 3 


48 


bigh Commiſſioners have Power to commit for Hereſy. | 
ere une Fut. 29 Car. . a» 1 
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x .* The Lord Abergaveny's Caſe: Page bel) 4 

IN the Parliament a Queſtion was made by the Lord of The Writ doth | 
I Northampton, Lord Privy Seal, in the 2 Houſe N _— 
Parliament: That one Edw. Nevil, the Father of Edw. Nevil, vide poſt 17 
Ld. of Abergaveny, which now is, in the 2d and 3d of Q. Mary 95, 198, 112. | 
was called by Writ to Parliament, and died before the Parlia- ! Bk e 
ment: If he was a Baron or no and ſo ought to be na- , * 4 
med was the Queſtion. And it was reſolved by the Lord 4 
Chancellor, the two Chief Juſtices, Chief Baron, and di- We 

vers other Juſtices there preſent, that the Direction and g 
Delivery of theWrit did not make him a Baron or Noble, un- _—_ 
til he did come to the Parliament, and there fit, according —_ 
to the Commandment of the Writ; for until that, the Wo 
Writ did not takes its Effect, and the Words of the Writ 1 
were well penned, which are, Rex & 2 Sc. EA. 


. wardo Nevil de Abergaveny Chivalier, Quia. de adviſa .-. 
mento & afſenſu concilii noſtri pro quibuſdam arduis & 2" = 
urgenribus negotits tatum & nem regni_oſtri au. 
gliæ concernentibus, Parliamentum . noſtrum apud -. —_ 
Weſtmonaſterium, 21 die Octobris proximo flituro tener 4 
ordinavimus, & ibidem vobiſtum, ac cum prelatis, . Mag- | 
natibus & Proceribus dicti regni noſtri colloquium habe- 8 
re & tractatum: Vobis in fide & ligeantia, quibus nobis 8 
 Tenemini,” firmiter jungendo mandumus, conſideratis 5 3 
 diflorum negotiorum arduitate & periculis imminenti- 1 
bus, cefſante ercuſarione quacunque,. dictis nie & leo per- a 
ſonaliter interſitis nobiſcum, ac cum Prelatis, Magnatibus =_ 
ac Proceribus ſupradictis, ſuper dictis negotiis iraftaturis, . 
veſtrumgue conſilium impenſur. & hoc ſicut nobis, &c. And 
in the 35 H. C. 46. and other Books, he is called a Peer of 
Parliament, the which he cannot be until he fit in Parlia- 
ment, and he cannot be of the Parliament until the Par- 
liament begin; and foraſmuch as he hath been made a 
Teer of Parliament by Writ, by which implicitly he is a 2 
Baron) the Writ hath not its Operation and Effect, * ä ' > 
| | | © 
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dis Lord Abergavaiy's Caſe. Parr XI. 
| he fit in Parliament, there to conſult with the King and 
the other Nobles of the Realm; which Command of the 
King by his Super/tdeas may be countermanded, or the 
faid Edward Nevil might have excuſed himſelf to the 
King, or he might have waved it, and ſubmitted himſelf 
= to his Fine; as one who is diſtrained to be a Knight, 
_— or one learned in the Law. is called to be a Serjeant, the 
Writ cannot make him a Knight, or a Serjeants And 
3 © © when one is called by Writ to Parliament, Order is, 
_ * that he be apparelled in his Parliament-Robes, and his 
4 Writ is openly read in the Upper Houſe, and he is brought 
into his Place by two Lords of Parliament, and then he 
= - is adjudged in Law, Inter Pares Regni, that is to fay, 
_— Ut cum olim Senatores e cenſiy eligebantur, . fic Barones a- 


= gud nos habiti fuerint, qui per integram Baroniam terra 
E's muas tenebant, five 13 feoda militum, & tertiam partem u- 
. . mins feodi militis, quolibet feodo compurato ad 201. que 

faciant 400 marcas denarii erat valentia unius Baronie 

ntegre, & qui terras & readitus ad hanc valentiam ba- 
| buerint, ad Parliamentum ſummonins ſolebang ; ſo that by 
_ his it that eyery one who hath an intire Barony 
—_ '. -: may have of Right and of Courle a Writ to be ſummoned 
| Ke; to Parliament, for without Writ none can fit in Parliament: 
And with this our Books, for uma voce ,they agree, 
| chat none can fit in Parliament as Peer of the Realm, 
1 without Matter of Record, and if Iflue be taken, whether 
= 2 Baron or no Dn RO 4 - be 
—_— tried Pais, ecord, w I it appear 8, 
chat he was a Peer of Parliament; for without Matter of 
Record he cannot be 4 Peer of Parliament, 35 H.6, 46. 
48 EA. 3. 30. B. 48. Af. $1.6. 23 Aff. pl. 24. Regiſter 28). 
Henricus tertius poſt magnas per tur bationes & enormes 


—_." - alios Barones motas & fuſteÞtas ftatuit & ordinavit, quad 
omnes illi Comizes £9 Barones Regni Anglia, quibus ifſt 

Rew dignatus eſt brevia funmonitiouts dirigere, venirent 

4d Parliamentum, & non alii ni forte Dominus Rex 

alia illa brevia eis dirigere —.— Which Act or 8uu- 

ttute continues in Force to this Day, ſo that now none, al- 
cough chat he hath an intire Barony, can have a Writ of 
Summons to Parliament without the King's Warrant, un- 
der the Privy Seal at lea, - © 
But if the King creates any Baron by Letters Patent 
under the Great Scal to him and his Heirs, or to him 
and to his Heirs of his Body, or for Life, Sc. there 
he is « Nobleman preſently ; for ſo he is expreſly cre- 
ated by Letters Patents of the King, which cannot be 
TS > y ; * counter 
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- exattiones inter iſum Regem, Simonem de monte forti, & © 
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Piat XII. Oldfield 268 Carling the: l 
countermanded; and he ts Yrs e Ts 1 
mom to Parliament of Mg and of Coarſe, _ he — n 3 
be bs try'd by his Peers, if he ſhall be arrai arrigned befor . = 
| Feen, but ſo all not he be who is called by Writ, un- . _ 
til he fits in Parliament, which is the Diverfity _— 
Richard the ſecond created Fohn —.— of Holt 6 "= 
Baron of Kiderminſter, by Letters Patent, dated * 4 
11 Year of his Rei n eee | 7 
created by Writ. 2 Cotton 3 19, he was ſummoned by 
Writ. But” 116% 4 be never ſute in Parliament. Aud note, 
le was Delapool's Friend, * fell with him. Wh 


i 8 Jac. en 
| Oldfield and Garlin g's Caſe. * 


Term Thomas Olaſed came out of the 

8 * e Dutchy, and he came into ney b 

min A Hl. with a Knife ſtabbed one Ferrar, a 14 1 

of Peace, of which he died: And if Oldfield ſhould have f e 

his Riph it Hand cut off, was the Qu ion before the two Cro. Car. 272. 

Chief Juſtices, Chief Baron, Walmefley, Warberion, Fo- 2 1 

fter, and divers other Juſtices, And it was reſolved, no; Pan G? unn. 

ſor it ought to be in the Hall of Weſtminſter, Kaen 15 20S . 

bus Curiis, as it appears in 3 Elis. Dyer 188. 41 El. 33. 

Title Coron. 280. An a Precedent was ſhewn, An. 9 liz, 4. a 

in Banco Regis, where one Robert Gerling ſmote one in 

. Whitehall, fitting i in the Court of R * and was but. 

fined and ranſomed: The ſame Law ite one in 

the Court of the Dutchy: But if one rains another be- 

fore the Juſtices of Aſſiſe, there his Right Hand ſhall be 

cut off, as it appears, 22 Ed. 3. fol. 13. and 19 Ed. 3. Title 

Judgment. And. one Bellingham, An. 2 Fac. in the Hall of g. Bellinghaw's = 

. Sedentibus Curiis, with his Elbow and Shoul- Caſe. 

der, out of Malice, juſtled Anthony Dyer of the Inner 

Temple, ſo that he overthrew him, and with his Feet 
ſpurned him upon| the Legs, bur did not ſmite him 

neither with his Hand, nor with any Weapon: And yet it | 

was held that his Right Hand mould be cut off, &c, up- | * 

on which Hellingham was indicted in Banco Regi, — ij 

after obtained his ardon, | . == 
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| fuſion, and in 


1 Calo mg; 


confolida- 


gn of H. z. r= 


with 


Gon 1882 oi ſuch Alzenations are not void- 
able by the Succeſſor, being without the Confirmations 
of doch the Deans and Chapters. The ſecond Que- 
ſtion was, Whether the ueen might avoid ſuch A- 
lienations, contra formam collationis by Seiſure, or o- 
therwiſe: And the Juſtices demanded a View of the 
Union; to which it was anſwered, That it was not ex- 
tant ; then it was reſolved by the Juſtices, that inaſmuch 


_ as the Uſage hath been after the ſaid Union, that 
the ſeveral Deans and Chapters | 
 Confirmations, ut ſupra, it Fhall be 


have ſeverally made 
intended t the 
Union was made e ally in fucks Manner, etl. That 
nen Vaion, yet for Avoiding of Con- 
* Remotenela of the Deane- 
ries and be * Efates made ſhall be ſeveral- 
ly confirmed, as before the Union, and then ſuch Con- 


Hrmations ſhall be good, for in ſuch Caſe, Modus & 
| ren vinc um Legem: But if the Union was made 
+ "genera 


and the Biſhop ewe by n dy ec 


en Eſtates. made ought to 


| the Chapters. Vide 50 Na 3. Title Aﬀeiſe * 
the Time of R. 2. Title Grant, 27 H. 8. Dyer 58. 11 El. 
yer 33 H. 8. cap. 


It was reſolved, that upon a lawful Aliendtion made, 


with Confirmation uf the Dean and Chapter, no con- 

Era N collationis lieth upon the Statute of Weſt- 
min. 2, as hath been reſolyed in the * Par! 4 
ay Reports. "4 


.4 


eser. _— 
| if ws refed by the two Chi Juli god See Gibſon's \ 5 Z 


Un other Juſtices, - at a Committee  b#fo Codex p. 28,4% 


an in the ſame Parliament, on divers Points pro + ” pars 10g 


che Authority of a Convocation. + Init. 322. 


t. That a Convacatian cannot ' afemble at their | l —— DOVE 
> am without the Aſſent of the King, 1. 6. by 285 2 Suk. gi ir. 
I. 
3. That after their Aſſembhy e confer to con- 
ſtitute any Canons without Licence 3 


14 

- 

. a 
— 


3, When they upon Conference onc de any. Ca = 4 
Jet they cannot execute any of their Canoris Fs 126 Royal  - 
Ment. BY 
4. They cannot execute any after Royal Aſſent, but with - - + _— 
theſe four Limitations, " 
25 That they be not againſt the e of the” 
ng. g 
2. Nor againſt the Common Law. | '.- "a 
3. Nor againſt any Statute Law. | 44 


4. Nor againſt any COP of the Realm, 

Aud all this appears by the Statute 25 U. NING 19. | ; 
and this was but an Pears BN rmance of what was before the | _ 
laid Statute, for that it appears by the 19 EA. 3. Title | _— 

s nom admit 7. where it is held, that if a Canon, 3 
Gm be apginft the Law of the Land, the Biſhop ought . 
the Commandment of the King, accordin w_ 9 . 

Law of the Land, 10 H. y. 17. there is a Canon t N . 

ritual Perſon Mall be put 10 anſwer before a — — 2 
fe but this does not bind, becauſe it is againſt the _ 

Common Law : And it ap by the — of Mer- . 
un cap. 9. that they in Caſe of Baſtardy were inſorced * lat. LEY _ 
to certify againft the Law of holy Church, that Nati 5 * 
ame matrimonium fuerins Baſtardi, quia Peclefia hates 2 W 
tales pro legitimis, & rogaverunt omnes Epiſcopi Magna 22 Fo 
es quod conſentirent, quod qui nati fuerine * ante matri- Page| 31 _ == 
wum effent legitimti, whi ich 1 proves, chat the _ 7 42 
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e 222 Por... | » ag 
_ eng. Paar XII. 
= - "2+ «os Law in this Point being repugnant to the Law of the 

1 "> ae | was not of any Force: And for this, they implo- 
1 Aal. arg. ted the Aid of the Parllament, Et omnes Comites & 


— 


_— 


Barones._una voce onderunt, quod nolumus leges An- 
he murare, | que hue" uſque uſitare ſunt & appro- 
2 H. C. 13, A Convocation, may make Conſtitutions, by 
= _ - - which" thoſe of the Spiritualty ſhall be bound for this, 
= - _ © - "that they all, or by Repreſentation, or in Perſon, are pre- 
ſent, but not the Temporalty. . | ' 
* 81 £4. 4. 47. The Convocation is ſpiritual, and all their 
= © --. , Conmfticutions are ſpiritual. Vids the Records in the Tower 
3 518 H. 8 8 EA. 1. 25 EA. 1. 11 Ed. 2. GI; EA. 2. 
Probibitio Regis ne Clerus in Congregatione ſua, &c 
gttemptet tontra jus ſeu coronam, Et alia, ne quod ſtatuat 
in Concilio ſuo in præ judicium Regis ſeu legis, Sc. By 
— which it appears, that they gan do nothing againſt tho 
| ä 8 Law of the Land; for every Part of the Law, be it 
_— Common Law, or Statute Law, cannot be abrogated nor 
Ws altered without an Act of . to which every 
| one. ſhall be Party) except for ſpiritual Cauſes, or which 
..— - "concern ſpiritual. Perſons ; nor then, if it be agginſt the 
Ne rerogative of the King or the Common Law. © 
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hf? . Piracy, 


N this very Term the Rigg referred the Conſiders: 
tion of Letters Patent of the Lord Admiral of Eg 
lens, to the two Chief Juſtices, and the Chief Baron, 
whether by the faid Letters Patent, the Goods which 
Pirates ſhould take from others by Robbery and Piracy 
did to the Lord Admiral or no? And upon. the 
. Tone © deration of the ſaid Letters Patent, it * to 
| N Kr thereby he had Bora & Chattalla Piratorum, 
ener and allo Bona & Chattalla defpredata, id eſt, the 
bh \ Molloy, liv. 1. Goods robbed from others: which did not paſs for tw 
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off 
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4 - A. Admi:a!. 
_ ee 4 loſt. i 36. 
ro 79, - 
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NF 1 If the King grant Bona & Chattalla Felonum, thy 
* - - © Pazentce ſhall, have the Goods and Chattels of the 


„ but he ſhall 
no! 


Felon himſelf, in which he bath Pr 


Dar . ; | | 
not have "the Goods wes Chattels which the Felon ae. ah 


| general, be the Robber 


15 proye the Pro of the ſame Goods, as 


1 


* * P 
. 
, . > 
o 4 * 
1 * 0 5 © 
: a 2 — 4 
* wf * * 
w * 
— 


b 2 - 1 
& «as 1 * 2 4 
A * E Ly =P 


eth from” others. 


+: Tho K the Ring eee 


"for it the Statute 27 Ed. 3. cap. 8. 
pp the- 8 Sc. ſo robbed ſhall DEE 


do. rove, that the Goods and Chattels bel 
him by bis Chart or Cocket, or by other lawfu 


without any Suit at the 8 Law, which Act is 

privy or a Stranger: But it was 
reſolved, that until * prof be made, the King ma 
leiſe the ſaid Goods 


Peritura, the King may ſell them; and upon Proof, &c. 


reſtore the Value. And note, the Statute doth not limit 


the Owner in Caſe of Depredition to any certain Time 


Caſe of Wreck. Vide Stat. 31 H. G. cap. 4. Vt 
26d, 2. 13 Ed. 4. 9, 10. a good Reſolution of the Juſtices 


| And the Regiſter *:29. F. NY. 114. when a Subject of the 
who is ſpoiled beyond the hall have a . 


wful Proof | 


of Merchants, Ic. the ſaid Goods ſhall be delivered 


r Goods of which the Ce ee, is 
unknown, the King may ſeize ; And if they are Sons 


he to be 
2 R. 2. 


Page b 


Oc. for to whe G Goods within * Oc. 
LM — — 4 — —— — 
5 Sag. * 


IT was agreed 44 menſam, b wh the Juſtices and Ba- 
rons in Fleetftree!, that if = Patron, for any Money, Cler 


| preſent any Perſon to any Benefice with Cure, Sc. that & 
_ then every ſuch Preſentation, and the Admiſſion, Inſtitu- 


tion and Induction 2 are void, although that the 


Preſentee be not Party nor priyy to it; for the Statute in- 


_ to puniſh the wicked Avarice of corrupt Exactions 
by the Loſs of his Preſentation bac vice, the Statute 


rupt ** 
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ves the Preſentation to the Queen; and all this ger ver- 5 
@ ſtatuti, which is. penned. frongly enough . <or- 
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P 
Ton Ne. the other, If che King may prohibit the 
BE. king of Starch of Wheat; 401 the L 
' > Jaid, that theſe were preferred to the King as Grievances, 
a : a the Law apd Juſtice : And the King hath an 
Twered, that he will confer with his privy Council, and bis 
udges, and then he will do Right to them. To which 1 
wered, That theſe Queſſſns were of great Importance. 
2. That they concerned the Anſwer of the King to the 
Body, viz, to the Commons of the Houſe of Parliament, 
3. That 1 did not hear of theſe Queſtions until this- 
| Morning at Nin of the Clock; for the Grievances were 
- preferred, and the Anſwer made when I was in my Cit- 
"Cuit. And laſtly, both the Proclamations, which now were 
ſhewed, were r Hg An. 5 Fac. after my Time of 
4 ſhip: And for theſe Reaſons I did humbly de- 
Re them that I might have Conference with my Bre- 
ren the Judges about the Anfwer of the King, and 
then to make an adviſed Anſwer according to Law and 
Kiesen. To which the Lord Chancellor ſaid, that eve 
| Preſident had firſt a Commencement, and that he w 
| Adviſe the Judges to maintain the Power and Prerogative 
. Of the King; and in Caſes in which there is tv Authority 
Aud Pregedent, to leave it to the King to order in it Ac. 
cording to his Wiſdom, and for the Good of his Subjects, 
dr otherwiſe the King would be no more than the Duke 
- of Nice: And that the King was ſo much reſtrained in 
bis Prerogative, that it was to be feared the Bonds 
ould be broken: And the Lord privy Seal ſaid, that 
| FR fician was not always bound to & Precedent}: but 
to apply his Medicine according to the Quality of tho 
3 4 Piſeaſe; 
* * 
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- mation; which was not an Offence before, w 
2 But at this Time I only defired to bave a Time of 
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and Impriſonment, if the 
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Diſeaſe: And all cdncluded that it ſhould be ecelfhry at 


that Time 10 confirm the King's Prerogative with our G- 


. 


have a Commencement, | 55 
To which L anſwered, That true it is that every. Pre- 
edent hath a Commencement; but when Authority and 
Precedens is Wha there is need of great Confidergtions, 
fore that an ing of Novelty ſhall be eſtabliſhed 
wd ip provide that this be not againſt the Law of the 


\ 


| For I ſaid, that the Klng cannot change any Part of Ws 
the Common Law, nor create any Offence y his Procla - 
* 


hout Parlia- 
Conſideration and Conference with my Brothers, for De- 


liberandum eſt diu, quod ſtatuendum eſt ſemel; to which 


the Solicitor ſaid, that divers Sentences were given in the 


Star- chamber upon the Proclamation agair Building 


4 
4 © : 
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| 2 although that there were not any former Prece- 
' dent or Authority in Law, for every Precedent ought to 


I 


and that I my elf had given Sentence in divers Caſes a- 


. the Proclamation: To which I anſwered; that 
recedents were to be ſeen, and Conſiderations to be had 


pf this upon Conference with my Brethren, for that ae/ius = 
eſt recurrere, quam male currere; And that Inditments 


conclude; Contra leges & ſtatuta, but I never heard an . 


IndiQment to conclude, Contra regiam Proclamationem. At 
inted the 


laſt my Motion was allowed, and the Lords a 
Chief Juſtices, Chief Baron, and Baron Altham to 
ye Conſideration of it. ; 


Vote, The King by his Proclamation, or other Was, 


rapnot change any Part of the Common Law, or Statute | 


Law, or the Cuſtoms of the Realm, 11 H. 4. 37. Forte- 


ue in laudibus Angliæ legum, cap. 9. 18 Ed. 4. 39, 36 
&c, 31 H. 8. cap. 8. Hic 7 : A the King cannot cre- 
ate any Offence by his Prohibition or Proclamation, which 


was not an Offence before, for that was to change the Law, 


and to make an Offence which was not; for, Ub: non 


el lex, ibi non eſt tranſtreſſo; ergo, that which cannot be 


77 without Proclamation, cannot be puniſhed wich it. 
Nie le Stat. 31 H. 8. cap. 8. which Act gives more Power 
to the King than he had before, and yet there it is decla- 
red, that Proclamations fhall not alter the Law, Statutes, 
pr Cuſtoms of the Realm, or impeach any in his Inheri- 
= Goods, Body, Life, £&c. But if a Man be indicted 

ra Contempt againſt a Proclamation, he ſhall be fined 
and impriſoned, and ſo impeached in his Body and Goods. 
Vide Forteſcue, cap. 9, 1, 34, 36, 37, Cc. 


u it by his Proclama- 
3 


Eng pes by the Law, by Fine, | 
| Von, 
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Pcs. 1 Pr XII. 
* on, before that hie will puniſh it, and ſo warn his Subject 
_—_—_ Ta Peat of is. de he per it acer, this as a Cir- 
= - '  cimfſtance aggravates the Offence; but he by Proclamation | 
_— cannot make a Thing unlawful; which was itted by 
tze Law before: And this was well proved by the ancient 
=. * . end continual] Forms of Indictments, for all Indictments } 
_. conclude, Contra legem & conſuetudinem Anglie, or contra 
—_—. leges & ſftaruta, £5c, Rut never was ſeen any Indiftment to 
» cConclude contra regiam Proclamationem. | 4 
| | So in all Caſest > King out — bis 1 172 
prevent Dangers, which it will be too to prevent af- 
=_ _rerwards, he may prohibit them before, which will aggra- 
"I vate the Offence if it be afterwards committed: as 
_ it is a grand Prerogative of the King to make Proclama- 
tion (for no Subject can make it without Authority from 
the King, -or lawful Cuſtom) upon Pain of Fine and Im- 
Ar as it is held in the 22 H. 8. Procl. B. But we 
o find divers Precedents of Proclamations which are utter- 
ß againſt Law and Reaſon, and for that void; for, Quæ 
1 contra rationem juris introducta ſunt, non debent trabi 
. i conſeguentiam. ; i 


r & wer = 


4 hs 


An Act was made, by which Foreigners were licenſed 
= to merchandize within London; H. 4. by Proclamation 
= 8 1 the Execution of itz and that it ſhould be in 
= _'  -.  Suſpence uſque ad prorimum Parliament, which was a- 
| gainſt Law. Vide dorſ. clauſ 8 H. 4. Proclamat. in Lon- 


= Page [16] Jon : But 9 H.4. An AR of Parliament was made, That 
_— all the Jriſb People ſhould depart the Realm, and go into 
3 + * Treland before the Feaſt of the Nativity of the blefled 
= -' —_ Lady, upon Pain of Death, which was abſolutely in ter- 


rorem, and was utterly againſt the Law. f 

Hollinſhead N un. Dom. 1546. 37 H. 8. the Whore- 
houſes called the Stews, were ſuppreſſed by Proclamation, 

and Sound of Trumpet, &c. | 2 
In the ſame Term it was reſolved by the two Chief 
Juſtices, Chief Baron, and Baron Aham, upon Confe- 
rence betwixt the Eords of the privy Council and them, 

that the King by his Proclamation cannot create any 
fence which was not an Offence before, for then he may 
alter the Law of the Land by his Proclamation in 4 big! 
Point; for if he may create an Offence whete none is, 
n that enſues Eine and Impriſonment : Alſo the Law 
_ of England is divided into three Parts, Common Law, 
Statute Law, and Cuſtom ; but the King's Proclamation 
is none of them: Alſo Malum, aut eſt malum in ſe, aui 
| probibitum, that which is againſt Com, Law is malum in |, 
malum rohihitum is ſuch an Offence as is prohibited by 
Act of Parliament, and not by Proclamation” © © * 
END | 0 
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n Probibitiom + 
Alſo it was reſdlved, that the King hath ro. Precogotive; © 
but that which the Law of the allows him. we % 
But the King for Prevention of Offences may by Pro- 
clamation admoniſh his Subjects that they keep he Laws. 
and do not offend them; upon Puniſhment to be inflicted 
bythe Law, Sc. 3 2 BABY 

\ Laftly, if the Offence be not puniMable in the Star- 
chamber, the Prohibition of it Proclamation: cannot 
make it puniſhable. there: And after this Reſolution, 0 
Proclamation impoſing- Pine and Impriſonment, was after - Note, 
vards made, &r. Quære antea 20. | e 
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Man be excommunicated by the Ordinary, where heftcrytic d 
Defendant being negligent doth not ſue a Prohibition, do. .* * 
but remains excommunicate * forty Days, and _ Cer- Cumb. 166. 


tificate in Chancery, he is by the King's Writ Deas . | 


Caſe, for that he is taken by the King's Writ, and no Pre- tians may go 
cedent -or Authori 
1 the Party was taken by the King's Writ 337. 


not any Thing which is done by the King's Writ by Force g eg. 7 75 
vf the 2 — Law; and if e Prohibition be 3 it oy 217 
will not deliver the Party: Then it was moved, what ©5444%,4%. 
Remedy hath the Party who is ſo wrongfully excommu- — 
nicated? To which it was anſwered, that he hath three 
Remedies, vis. . | 0 n 
1. He may have a Writ out of Chancery to abſolve 
him ; ' fot as it is held in 14 H. 4. fol. 14. In all Caſes 
where .a Man is excommunicated . by the Biſhop. againſt 
our Law he ſhall have a Writ out of the Chancery di- 
rected to the Biſhop, commanding him to affoil him | 
And with this agrees ) EA. 4. 14. Ls, oe 2 3 
' 2. When a Man is excommunicated againſt the Law of -- © © 
this Realm, ſo that he cannot have a Writ De Cauriuns | 
11 14 | = 


| OTE; it was reſolved in the ſame Term, That if « Ns Problbjin — f 


excommunicato capiendo, that no Prohibition lies in this Tnat Prohibi: 
can be found where a Prohibition wag e . 


ibition lies to prohibit Eccleſiaſtical Proceedings, d. 65, 3323. 
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estommunicated, he may have an 


23 the de excommunicated for none of theſe. 


per Dioceſe, ſeil. 
Deſendant is excommunicated, and fo continues 80 Days: 
And upon Certificate into the Chancery, a Writ of Zxcom- 
4 Prohibition the Statute 23 H. 8. for no Writ in the 

4 Prohibirion lies, as appears by the Regiſter 


tend, when the 


" Clauſe to deliver the Party, for there he cannot find. 


em ſumm: But in the Cafe at the Bar, although it ap- 
Tears by the Libel, that the Defendant was of one fuch 


ni 


] admeittenda, 


Add, and avoid the Penalties inf 


Is cited before the Dean of the Archives in Cauſe of De- 


| _ fie, and to affoil and deliver the Defendant: But note 4 
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fot chen he ought * Turere mondatis Fecle- 
fie in forms eri, id et, Ecrlefiaftici, whete in Fruth 
it” is, Excommunicatio contra Jus & formain Juris, id 
; communis Faris : But if he ſhew his Cauſe to the 
ſhop, and requeſt' him to afſoil him, for this, that he 

after the Offence was pardened, or 


was excemmunicas 
for. th is, that the doth not * to be of Eccleſiaſtical 
— 2 aud be refuſe to aſſoil him, fob that he is new 
diſabled to ſue any Writ 3 ſo long as he remains 

Qion ſr le caſe againſt 
the Ordinary, who, hath dee him this V/rong, to difabl 
him in this Caſe ; and with this agrees the Dr. & Stud. 


eee 


lib. a. cap. 33. fol. 119. 


Cauſes mentioned in the Act of 5 Elis. cap. 23. then he 
may have this for Plea in the King's Bench by the fame 
| by the ſame AR. 

Note, It was reſolved by the Court, &c. that where one 


famation, for 2 the Plaintiff Whore, out of the py 
e Diocefe of London, againſt the Sta- 
tute of 23 V. 8. and the Plaintiff hath Sentence, and the 


municato capiendo is gtanted; and after the Defendant is 
taken and impriſoned by Force of it, that he ſhall not have 


Regiſter extends to it, Et ſententia, ſi quam. fſtilminaveri- 
tis; fine dilatioue revocetis, and after Sentence is . —.— 
But no 
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Writ nor Precedent can be ſhewn in this Cafe, but there is 
a Writ in the Regiſter called a Writ De cautione 4dmit- 
ndant is taken by the King's Writ 

De Eremmunicutu capienge, de parendo mandatts Kecle- 


Diverſit 5 where it appears to the Court, that the Matter 
of the Libel is not within their Juriſdictions, as of La 
Fee, or of Lay Contract, c. there lies a Prohibition wi 


Caution De parendo niandatis Fecleſie, for this, that 
Mundata Eecle ate contra legem & extra juriſlictio- 


atriſh in London, yet inaſmuch as the Stat. 23 H. 8. hath 
many Exceptions, ſci. That the Ordinary requeſt the Arth- 

biſnop. Ge. to examine the Cuſe, r. ſo that the faid De- 
ſamation being the Mattet of the Libel, is of Eecleſſaſſi - 
caf Cognizance, and the GStit. hath many Exceptions, har 
1 x that 
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that it doth not appear to us a0 udicially without 31 
that the Citation is againſt the Form of the Statute; and 
this Information'comes too late in this Caſe after the De- 
fendant hath perſiſted ' ſo long in his Contumacy, and is ta- 
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Admiralt . 


in was en per totam Curiam, hes if one be ſued The Courr | 


Va the ' Admiralty Court for a Thing alledged to are . 
er Sentence. 


plead to bh and confeſs the Vide ant. page” 
Think to be done, and a5 Sentence is given, the 38, 59, 76. 


the hi within the Juriſdiction of the 
, and the gh Sev \ 


Court il be adviſed to grant a Prohibition, upon Surmiſe 
that it was done infra corpris 1 againſt their own 
Confeffion, unleſs it can be made to r to the Court 
* by any Matter in Writing, or other Matter, that this 
was done __ the Land, for otherwiſe every one will ftay 
until aftet 
Prohibition ; for although the Admittance of the Party 
cintiot give a Juriſdiction to the Court where it of Right 
47 that it will be an Incroachment upon the Com- 
Law 1B when the Court ſhall be adviſed that if 
is 1 nee] Vexation, and ſhall be intended for Delay, 
if the Prohibition ſhall not be ſued forth, till after Sen- 
tence ; unleſs that he can ſhew' good Matter to the Court 
6 aſcettain the Court that this is not for Vexation, it ſhall 
not be — And Admonition was 7 to them which 
ſus forth Prohibitions, that they ſhould not keep them by 
10 Time in their Hands, and — 
lefiaſtical Court, Cc. And when they perceive. that 
2 prevail, then to caſt in their Prohibitions; for 


if abuſe that Liberty to the Damage and Vexation of 

nie Pafty, we will take ſuch Order as in Caſe of a Writ of 
Fivilepe, if the Defendant keep it until the Jurors are 

eady, Cc. it ſhall not be allowed. 


Page [78] 
e, and then for Vexation only ſue out à Vide antea 56. 
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„„ 
Chancellor and Regiſter. . 
Dr. Trevor's Caſe.. 


1 Corruption in IN this v Term in the Caſe of Dr. Trevor, who was 
- , Officers OM I 4 x24 of a Biſhop in Wales, it was reſolved, that 

Yide Baldum the Office of a Chancellor and Regiſter, &c. in the Ec- f 
ver finem, & cleſiaſtical Courts, are within the Stat. 5 Ed. 6. cap, 16. the 
+Peckium de Words of which Statute are, Any Office, & e. which ſball in 

Jure — any Ways touch or concern the Adminiſtratioh or Execution + 
13Co-24.&c.it. ff Juſtice; and the Words are area penned againſt 

* Corruption of Officers, for they are, Which ſball in any. 
wiſe touch or concern the Adminiſtration, &c. And the 
Preamble, And for Avoiding of Corruption which may 
hereafter happen to be in the Officers and Miniſters of 
__ thoſe Courts, Places, and Rooms, wherein there is requiſite 
= - to be had the true Adminiſtration of Fuſtice, in Services 
3 of Truſt: And to the Intent, that Perſons worthy and meet 

E » io be advanced to the Place where Fuſtice is to be ni. 
=_. niſtred, in any Service of Truſt to be executed, ſhould be 
F preferred to the ſame, and none other. Which AR being 
made for Avoiding of Corruption in Officers, &c, And for 

the Advancement of Perſons more worthy and ſufficient 

for. to execute the ſaid Offices, by which Juſtice and 

Right ſhall be alſo advanced, ſhall be expounded moſt 

| beneficially to ſuppreſs Corruption. And inaſmuch as the 

Law allows Ecclefiaſtical Courts to proceed in Caſe of Blal- 

'*  phemy, Hereſy, Schiſm, . Incontinence, Cc. and the Loy: 

alty of Matrimonies, of Divorce, of the Right of Tithes, 

S Frobate of Wills, granting of Adminiftrations, c. And that 

8 from theſe Proceedings depend not only the Salvation of 
Souls, but alſo the Legitimation of Iflues, Gt. And that 

no Debt or Duty can be recovered by Executors, or Admi- 

niſtrators, without the Probate of Teſtaments or Letters 

of Adminiſtration, and other Things of great Conſequence z 

it is moſt Reaſon that ſuch Officers, which concern the 
Adminiſtration and Execution of. Juſtice in theſe Points, 
which concern the Salvation of Souls, and the other Mat- 
* ters aforeſaid, ſhall be within this Statute, then Officers 

ö which concern the Adminiſtration or Execution of Juſtice 

in 
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3 Matters; for this, that Corru tion of Officers 
in the faid Spiritual and Ecclefiaſtical Cauſes is more don- 
rous, than the Officers in Temporal Cauſes; for the 
Fempotal Judge commits the Party convict to the Gaoler, 
but the Spiritual Judge commits the Perſon excommunicate 


to the Divel. Alſo thoſe Officers do not only touch and con- 2 C79] ; 


cern the Adminiſtration of Juſtice, c. but alſo are Services Warden or | 
of great Truſt, for this, that the principal End of their — 1 the 
Proceedings is, pro ſalute animarum, &c. and there is no Courts. 
Exception or Proviſo in the Statute for them. fad 

I vas reſolved t hat ſuch Offices were within the Pur- 


vier of” the ſaid Statute. / 


that. - 
— _ _ r 


75 


"_ . Admirahy. 
I is to be underſtood, that the Juriſdiction of the Ad- Antes 73: 
miralty is more ancient than Mr. Lambert in his Jurif- Se t dat, 130 
diftion of Courts doth affirm, for there is held an Opinion in Polt 5s. 
theſe Words concerning the Admiralty; I think that the 
Decifion of marine Cauſes was not put out of the K's Houſe, 
and committed over to the Charge of the Admiral, until the 
Time of Ed. 3. whereunto I am led, partly by the Conſide- 
ration of the Time of his Reign, which was much occupied 
in Affairs beyond the Seas, and by Reaſon of his Wars with 
France, and of the Intercourſe and Trade of Merchandize, 
which then flouriſhed ; and partly, for that I find no Men- 
tion of the Admiralty before the Reign of R. 2, who going 
about by a Statute made the thirteenth Year of his Reign, 
to reſtrain the Authority of that Court which had exceed- 
ed her known Limits, doth take Order, that it ſhould 
meddle no more than it was wont to do in the Time of his 
Grindfather Edw. 3. thereby reducing its Authority, as I 
think, to the firſt Original (hoc ill): But without Queſtion 
the Juriſdiction of the Admiraly is more ancient than the 
Reign of the faid King Edw. 3. For where it is ſaid, that 
there is found no Mention of it before. the Time of Ea. 3. 
I'find a notable Book in the Time of E2w. 1. Title Avow- 
'y 192. which proves the Juriſdiction of the Admiralty 
more ancient than Mr. Lambert ſuppoſeth : The 
Caſe was, One brought a Replevin of bis Ship ta- , tag. 140. 
len on (the: Coaſt of Scarborough, apon the Sea, and 
orfell, and there * 
| | ed; 
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1 = PE GAIT IE Admiralty: Ns bi, Parr XI. 
| ede Plain: of taking in the Coaſt of Scarborough, 
_  eehich is no Town nor Place certain by which the Pais m 
== Je taten; for the Coaſt contains Leagies. And alfo 
—_— of « Thing done at Sea, this ( cannot have Cogyi- 
' xances, for this e is given to Mariners, So 
ford who gave the. Rule in the Caſe: The King Will 
that the Peace be kept as well upon the Sea as upon the WM. 
Land: And we find that you come by due Proceſs, and ugs 
ſee nothing why you ought not to anſwer, upon which WM © 
Book I obſerve five Things. 
1. That of Things done upon the Sea, certain Fudgment 
ß given to Mariners, id eſt, to Admirals, as Bay appear, 
and that doth not belong to the Court of the King, for this 
a that no Pais may be taken there : And for this, that 
bing in any Town or Place, where the Pais or Ju 
_ ry may come, there the Admiral hath not Furiſarth; 
. on, | | x 344/728 
2. This proves direttly, that then the Admiral hath 
riſaiction to adjudge 7 hings done upon the Sea, 
whence no Pais may come; and this did not begin then: 
, © But it bout Sr. as there bath been Trade 
| and Traffick (which is the Life of every Iſland) there wa! 
* 1275 Marine Furiſdiftion to redreſs D ions, Piracies, 
F Pate [80] Mur dors, and other Offences * upon the Sea : And to deter 
| wins all Contracts made there z and this 40th appear by tht 
| | Kid Beresford Chief Fuſtic (who ſteaks in the Voice of al 
eate be as well Rept upon i a upon the Land; 4 
Y it is not poſſible that Gents ſhould be kept without Fur 
= diftion of Juſtice. * 
1 3. hird Thing to be obſerved is, T hat if Patt 
1 | of ho Matter be donut wpouw the Sta, an Part in 
1 wy, that the Common Law fhall have all the Jul 
Aiction. 5 0 | ha 
I. The Sed within the Furiſdiffios of the Agmiral, it 
deſeribed to be aut of every County, for if the Sea be 1ithi 
any County, then Pais may come tbence, and the A. 
mmiral hath Furiſdifion where the Gommon Law cam 


give *＋ | 5 

5. If a T hing be done upon the n, Hors del County, 
the Party may plead it to the Juriſiliction of the Com! 
And all theſt Pornts are direftly wirhout any train collel 
N ſais Book. —_ - 

And it le to wit, that in aggpnt Time the Juriſdictia 
of the Admiral was called Muriu⁰,uu Auglie, and lone: 
times Marina Angliæ, aud ſo the Pacabulum areis was ma,. 


- of an AdjeRive,us the Office of Chamberlainſhip pf Engl 
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Par WD Admiralty. R 9 

was gränted te the E. of De of ancient Time, fur no. 
men Camerdrie Auglis, fo that Maritive Anglie, and finco 
Marina e, fignifies the Admiralſhip, or Marinſhip of 
ah Fitgland : for Marmis, id dad, that is, of 
a. the Sea, and Se, „ the Admiral or General of 
de Fleet; and Amarab, by Corruption Admiral, fignifies 
ide Governor or Captain of the Navy; and ſo Archiguber- 
the es fignifies rhe Admiral or chief Governor of the Captains 
of the Navy, chief Captain of Mariners, Admiral of the 
Fleet, Admiral of the Ships, Cc. ſunt ſynonima : And in 
ancient Lime, ſometimes one was Admital of all Zrngland, 
and ſometimes the Office was divided: And for this Ex 
Rorulo Patentium e An. 6. H. z. de Maritina Cuſtodienaa 
the Letters Patent are; Dominus Rex commſit Galfri 


us Rex placuerit, with Commandment of that Atrendance, 
ad fidem, commedum, & honorem Domini Regis. Teſte a- 
fud Lond. 29 Anguſti. f | | 
Ex Rotulo Patentium Anno 9 H. 3. Rex omnibus de Co- 
ſtera maris Norf. & Suff. ſalutem. Sciatis quod conceſſimus 
Ricardo Agnillum Marinam Guardiam Nerf. & Si. cum 
omnibus irn. ſeil. Ere vel, Oreford, Dunmervie. 
Gerem. & Lenm cuſtodiendam quamdiu nobis placuerit, & 
ideo. vobis mandamus, quod ci in omnibus, que ad dictam 
Marinam pertinent, intendentes ſitis & reſpondentes. Teſte, 
He. apud Weſt. 3. Octob. And Geffrey Lacy was called Ad- 
miral of England. | « 

Charta'15 H. 3, 28. Junii, Petrus de Rivall habet ad 
ram vitam ſuam Cuſtodiam omnium Portuum & totius 
Mere Marine Angliæ cum omnibus liberratibus & liberis 
ponfuetudinibhus predict. Portuum & Coſteræ Maris perri- 
nentibus,” c. 2. pars Patent. 25 Ed. in 14 Clan in Dorſo 
m 18 Will:am Leybourne Capitanets 1 

At this Time there were two Admirals; the one had 
the Government of all che Fleet from the Mouth of T7 hames 
rerfas Boren, the other from the Mouth of Thames ver- 
fas vecidentem 1. Pars Patent, 25 Ed. 1. 25. Martii in 
„ Fohannes Boterort Cuſtos Regis portuum Mayitinorum 
veſts partes boreates, 1, Pars Patentium. 10 Ed. 4. 8 
Dec, | s Kirrit confliituitur Admiralins del Fare, 
Jl. omit Navi ah ore aqua Thamafi; verſus parees 
weidenrates, 18 Aug. Et ibid, de Drayton Admiral 
us ab ore d Thamafis verſus partes Boreales. 

Avd ſo tn the Time of R. à H. 4 H. 1 H. 8. 
e Reigns there was Ekewile ums, 216 furs A 
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Lauch Maritinam Anglia cuftodiendam quamdiu Domi- 1 
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— 5 9. Where « Man. may ee that which 

ral r OT ® and the other of the =, Oe. in 
that Place the County may have Cognizance, and it may 
de tried by a Jury: which proves alſo, that that which may 
_—. be tried by the Common Law, doth not belong to the Ad 

-miral's A And Stamford's Pleas of the Crown 
lib. 1. Fol. 51. citin this Book, ſays» thus, vis. So thy 

proves That by the * Law before the Statute, 8; 
the Admiral ſhall not have Juriſdictiop, unleſs a the 
high Sea, which proyes that the Admiral 2 mmon 

V Quo 


"Lon hath Juriſdiction upon the high Sea, 94 Pquira 
on W, en 
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chat his Juriſdiction was by the 4 
it is ſo ancient, that the Commencement cannot be known; 
; ſo that I do conclude, that his Authority did not unn i | 
"x the Reign of Ed. 3. as Monſieur Lambert, Ir 
= Conjectures ſuppoleth : Fer if the Juriſdiction ad then be- ] 
= gan and been inſtituted, 1 W 1 
cord. f : I 
r ſe 
tl 
ic 
I % | . 8 
bas 5 9 Ja ac. Regis þ 
| ſe 
— Honours. a 
* th 
Creation of Tov was trek by the two Chief Juſtices, the Chief 5 foi 
= ak $9, 1 2 the Attorney and Solicitor, that the King ma no 
rect any Name of Dignity, which was not before, a 60 on 
| : aſt. 653. that Reaſon the King may create a Dignity, by Name d for 
BJ Baronet, and create one to be a Baronet, to him and hi in 
| 4 Heirs Miles of his Bod y .idduing, thi 
It was reſolved, That if he does not create him of ſome Fa 
8 Place, he ſhall not have an Eſtate-Tail, but Pee-ſimpe of 
conditional, which ſhall be forfeited for Felony: but 15 is 
”create him Baronet of a Place, then he ſhall wat an Eſtate¶ pe: 
1 Tail, within the Statute of Weſt. 1. De Donis cond. u kg 
=. . the King. may 8 grant to. him and the Heirs Males of h 10 
6.4 — Bod — te y before Knights Baronets, Knights of the he 
©  Caſes9. Bath, and Knights Batchelors, and alſo may Prece i hel 
1  dency to their Wives, Sons and Daughters, &c. And tha in | 
—_— he cannot create any Dignity above the Dignity of a Bi 
1 | | . Yonet, and wy the whats f 2 of 4 Baron : Aal that the 
Creation of his D t, ſhall not diſchay 
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en No Acceſſary ## Treaſon, C 

er be is not made Knight by this, for the Dignity of « 

Feile is not deſcendiblg. ee. 

ia Oo CIR 27.0 
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© Paſch. 9 Jacobi Regir. 


Treſpaſs. 


N 


the loweſt Offence, there are not any Ac 


ſories, as well before as after; in. caſe of Petit Larceny 
there cannot be any Acceſſory for the Smallneſs of the Fe- 


Seal of England, and B. knowing that he did counterfeit it, 
receives bim, and abets and comforts him: H B. in this 
Caſe was guilty of the Treaſon, is the Queſtion. And it 
ſeems he is not, for although that A. by the Counterfeiting 
be a Traitor, the Accepting and Comforting of him cannot 


5 there can be no Acceſſory, and a Principal he cannot be, 
BBY for this, * that at the Time of the Counterſeiting 
y e-W not know of it; but if one before the AR done, | 

for WF one to counterfeit the Great Seal, there lit is High Trea- 
e e ſon's for in the Law he counterfeits the Great Seal: And 


E- 


inthe Indictment he may be charged with the Fact, vis. 


I 


Fact, for he cannot be charged with the Fat: And in Caſe 
of Treſpaſs, he who gives 


is a Prineipal in the Treſpaſs; and this, as to me it ap- 


5 


tate, pears, is very apparent in Reaſon, and agrees with our 
| and Books, as 19 . . 47. b. he who is Saal and aiding 


f hui to the Making of falſe Money, commits High Treaſon, for 


f the he is Particeps Criminis re the Fact done: but it is 
held in Conyer's Caſe, Mich. 13 C 14 El. Dyer 296. that 


Making of falſe Money, and receive the Party, this is not 
Treaſon, but * of Treaſon, for not making Diſco- 


very, and with this accords 3 H. 7. 10, that it is not Trea- 


ſev, which Divetfity Stamford's Pleas of the Crown, 15 4 


. 
* 
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No Acceſſory in Treaſon, Petit Larceny, and 


Ote, That in Treſpaſs and Treaſon, the higheſt and Accefaries: 
ceflarics, but 1 loſt, 55. 4. 

all are Principal: But in Caſe of Felony, above the Sum of 

124. there, and in Caſe of Death, c. there may be Aceoſ- 


lony ; then the Caſe is, That A. counterfeits the Great 


make him an Acceſſory, for that in Caſe of High Treaſon. 


he did page L 8a 


the Counterfeiting, but ſo is not he who receives after the 


nſent and Aid to the Treſpaſs, 


in the ſame Caſe, if one after the AR done, know of the 


1 
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h not well obſerved. N Dyer 256. 3 | 
r= ves. Fel, 


1 by che Judgment of the Par! iN 
Jeſuit, although he be a Traitor, is not "Treaſon ; Ska the' 
_ Srarures makes the Returning of a Jeſuit Treaſon, of which 


he who receives him cannot be indicted; but it is miſpri. 
ſion for any ho receives him, and doth: not pc cen ac- 


coin 9 of C * 37 
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Li William Chancey's Caſe. 


Laer Term Sir Nan. Chance hayi 2 
r 
* to d uardian 

=_ FIT 334. 2 wh IA the ſaid Sir Villiam me 
© Wra.Thickne's mitted to the Fleet by Force of a Warrant from the High 
_ 46, Commillioners in Ecclefialtical Cauſes ; 4s 5 of 
—" der 125. | which Warne follows in thee Words: 2 


High Com 


I-21 3 5 -b--ETN gra- ages a 


* . TAI arc t0 ill ang require ou Apts Majeſty's N. 
=_:.- ly Vireus of bis Het Cowiiſſion for Cauſes Ker = 
=_ —- * ical . Gregz Sea & England, 10 t and other 
1 road, A force. of g Starure in ſuch Caſe 2 F< dat 
_— all you ate and receive into your Cuſtody the Body, nt 
_ . m. Chancey, Knight, whom ue will that you keed I de 


. ' ' ard detain under Cuſtody, until further Order fall be ta. Jon. 
ve for bis Enlargement, letting you know, chat the Cauſe r 
of his Commitment is, for that being at the Sat of bis Lo. J. 
3 Ap convented before his 458 Commiſſioners Ecale/iaſti- Wl Pitt 
E > Jdultery. cal, for. Adultery, and {or hs av ber from bis 93 2. 
n and Co halutatiam with _ er Woman, without allowing 
= ber any competent ACA, and by bis own Confeſſion 
= ., . convified ber, be was thereupon by Order of Court en- 
—_— ':. yoyned i allow . Wife a competent Maintengnce, according 
=—_. - } 7ebis + 2 ang to per form ſuch Submiſſion and other Or- 
_— der for bis Adultery, as 4 by Za Law fbould be enjoyned hin, 
2 83] e. be refuſed * to do, in ag, g bis Majer 
He's ſaid 4 uthority, to us on that behalf commitied : Given 
An 19 n den. Jubferibed, 
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| Andibus atioved by Wickeln Eren of Counſel with late, @ 
Sir | 
Cauſes. The one for this; 


| | jeaqs of 
v) (7 chat this turn 14 inſutficient, | for two 3 Inſt, 332, * "A bk 
L ; thar 

3 viſhed by the Ordinary; and is not ſuch enormous 
1 

m 


ltery ought ti u- 333,3 CE 
11 . 0 R Furl un =" 


- Þ that ir ſhall be puniſhed by the High Commiſſioners, upon * 

„ which the Offender cannot ED 5 Appeal, or other R- —_ 
medy ; ny the Wife Ag — ue there for Alimo- 1 
ny, Quad ſuit concefſum oke, Warbertion, and -Fofter, © 2 
bat 2 mſkey doubted Adultery ;-for it ſeemed to R 1 

dat this was an Offence enormous, 2. That by Förce | 

I the Ac 1 E, the High Commiſſioners cannot impriſon the '* ' 

faid Sir William for dultery, nor for denying Alimony to 

his Wife (if . vas within their Juriſdiftion.) And altho' ,, _ - 

that the Words of the Letters Patents give them Power to | 

impriſon the Party, yet if the Ac doth” not warrant it, 

they cannot impriſon him. And Dodericge, Serjeant to 

the King, of Council on the other Side, did not Jefend the 

Impriſpnment to be lawful ; end it was clearly agreed b 

Coke, 15 222 Warberton and Fuſter, that the Commi — 

fioners bad pot Power to impriſon him ip-this Caſe: _And , 

Walmſtey Taid, that although they have uſed by 20 Years, 

to imprilon in fuch Calc; without Exception taken, vet ; 

when it came before them judicially, they ought to judge 

according to Law : And upon this Sir Vm. Chancey was 

bailed : Alſo jt was reſolved Per totum Curiam, that when 

upon the Return it doth appear, that the Impriſonment is 

not lawful, the Court may diſcharge him of Impriſonment, \ 

ut in this Cafe, the Court A fit rather to bail him, 

until the next Term, and in the mean Time to attend upon 

the Archbiſhop, and to do that which of Right and Rea- 

ſon they ought to do. Alfo it was reſolved that the Re- 

turn was inſufficient in Form, vis. Gr 

I. It is not ſhewn when the. Adultery was com- 


n 


' 


2, He was enjoyned to allow his Wife a competent Maia; 
tenance, without any Certainty ; and to perform Juch Sub- 
miſſion and other Order for his Adultery, as by the Law he 
hall be enjoyned, and it is all s 49 why and uncertain what 
Order they will take, and yet for the Refuſal they impri- 
bn him: Alſo they make their Warrant by Force of a Com- 
minton to them and others directed, and do not ſay, or td 
any four of them, ſo that it may appear to the Court tae 
they who made the Warrant had Power by the Commiſſi - 
Wo; alfo it is faid in the Warrant, that he was ſummoned | 
by the Order of the Court. Vide in my Treatiſe at large, kot $46) 
the Reaſons and Cauſes for why the Commiſſioners (unleſs 5, K. 
that it be in ſpecial Caſes) may, ſue end inipriſon. Yide © 
| d | | K | | Paſeh. 
, 1 - 
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ho High Commiſſioners, and deliver 

| & - A by the Juſtice of the Common | Pleas. 
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Empringham s Cie. 


N this very Term a Caſe was moved in the Star-Cham- 
ber, upon a Bill exhibited by the Attorney General a. 
ainſt Robert Empringham, Vice Admiral in the County of 
ork, Marmad. Kettle well, one of the Marſhals of the Ad- 
x miralty, and and Thomas Harriſon, one of the Informers of the 
e Admiralty in the ſaid County, and they were 
=_ AB charged with Oppreſſion and Extortion, that they had f- 
=  _ © "med and impriſoned divers of the King's Subjects in the 
—_ 8 of Tork, which no Judge of the Admiralty can 
_ 1 uſtify, for that the Court is not a Court of Record, but the 

=_ 1 | roceedings there are according to the Civil Law, and u 

q on their Sentence, Appeal and no Writ of Error lieth : 

the ſaid E ing ham hath cauſed divers to be cited to 0 
pear before him for Things s done in the Body of the Coun- 
ty z as for not repaiting. of the Banks of a River, which is 
= _ within the Body 5 a County: Alſo for cutting of Trees up 
5 £4 on his own Soil, and ſuch like, which were determinable by 

—_ the Common Law; and not before the Admiral, for his 
= - Authority is limited to the high Sea, and is out of any 
County : And for theſe and other Oppreſſions and Extorti 
Ons ons ey were by Sentence of the Court of Star-Chamber, 
— and an Award, _ Reſtitution ſhould be 

2 ade, & | 


Star-Chamber, 1 
Admiralty. 
See 73, 79. 80. 


1 


to the Intent that it may 


e W. 


Command of the King aſſembled in the Council - Chamber 


. ut Whitehall, where was alſo Abbot, Archbiſhop of Canter- 


bury, and with him two Biſhops and divers Civilians, 


"where the Archbiſhop did complain of Prohibitions to the 


High Commiſſioners out᷑ of the Common Pleas, and the De- 
livery of Perſons committed by them by Habeas Corpus, and 
Principality of Sir Vm. Chancey, where I defended our 
mga according to the Treatiſe which I made of it; 
and which 1 

And after great Diſputation betwixt the Archbiſhop/and 
and me, at the laſt the Archbiſhop ſaid, that he had a 
Point not yet touched upon in my Treatiſe; which would givs 
Satisfaction to the Lords, and to us alſo without Queſtion, 
upon which he would rely; and that was the Clauſe of Re- 


Mtution and Annexation, feil. And that ail ſuch Furiſaicti- 
ont, Privileges, Superiorities and Preheminencies Spiritu- 


al and Eccleſiaſtical, as by any Spiritual Power or Aut ho- 
rity hath heretofore, or hereafter lawfully may be exerciſed 
br uſed, for the Viſitation of the Eccleſiaſtical State and 
Perſons, and for Reformation, Order and Currection of the 
ſame, and of all Errors, Herefges,  Schiſms, &c. ſhall for e- 

ver by Authority of this preſent Parliament, be united 4 
annexed to the imperial Crown of this Realm : And it was 
ſaid, that the Kings H. 8. and Ed. 6. gave Power by their 
iffions under the Great Seal to divers to impoſe 
Mulfts, Oc. in Spiritual and Eccleſiaſtical Cauſes, Sc. and 
k x7 this he concludes, that inaſmuch as this had been 
aſed before x Elis. this is given to the Queen Elis. and ber 
Succeflors : Alſo inaſmuch as by the Statute of 2 H. 4. and 
2 H' 5. the Juriſdition * Eccleſiaſtical may fine and im- 
ſon in certain particular Cauſes Ecrleſiaſtical, for this 
uſe Juriſdiction to fine and impriſon in all Eecleſiaſtical 
ſes is given to the King: And this he ſaid he uttered 


Time gave this anſwer, That it was good for the Weal 
an | K 2 . 


anſwered 3 to which I for a 


Antea 58, 39, 


63, 64, $2, &. 


13 Co. 8.9, 


70. 


Antea gat 


% 


delivered before the High Commiſſioners: 


J 


Antes 37. 


2 % \ 
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a pPmorindum, that upon Thurſday before the Term of Prohib'rion, = / 
ITE Holy Trinity, all the Juſtices of Zng!and were by the 


11,41, 4 Þ 
. 13,4, + 


e 
en | e 


ib Commiſion. Px XII. 
+ Publick, that the Judges of the Common Law ſhould inter- 
pee ho 8 Acts —— ee — , 
od that if ſuch Interpretation ought to be made, what he 
urged, was abſurd und againſt Law and Reaſon for divers 
/ ( OS, . 8 
1. For that if ſuch Word (lawfully) were omitted, that yet © 
this AR, as appears by the Title and Preamble, being an 
Act of Reſtitution, ought to be intended of 'Jawful Jurif- 
ditions, Privileges, Ce. . . 
2. Theſe Words, Heretofore hath, or hereafter lawfully - 
nmap de exerciſed, &c. This word lawfully extends as well 
to Times paſt, as to. Times future: And all this was at- 
Srmed by all the Juſtices, . * | £0 
3. It was ſaid by me, That before the Statute of 1 E. 
no Eecleſiaſtical Jadge may impoſe a Fine or Impriſon for 
any Eccleſiaſtical or Spiritual Offence, unleſs there be Au- 
thority by Act of Parliament: And this was ſo affirmed by 
aAalll the Juſtices, that although in ſome Cales they may fine 
and impriſon, therefore to ſay, that by this Clauſe in all 
Caſes they may fine and impriſon, was ſo. manifeſt, that it 
was not worthy any Anſwer : But now. I have ſeen the - 
— Commiſſion made to C mare! to the Vice-gerent, and o- 
ther Commiſſions to others by his Appointment, for this, 
that he was imployed in the Affairs of the Kingdom, in. 
which Commiſſion are theſe Words. Vide my Book of Pre. 
cedents, the Commiſſon at large. = y 
mY And afterwatds in this very Term the Privy Council ſent 
for the Juſtices of the Common Pleas only, and there the 
Reaſons and Cauſes of the ſaid Reſolution were largely de- 
bated ; and Oppoſition was made as much as might be by 
Pgerton Lord Chancellor, but the . Juſtices of Common 
Pleas remained conſtant in their former Opinion; and at. 
terwards the Council ſent — Chief Juſtice of the _ 
Bench, Juſtice Williams, Juilice Crook, T anfield Chief Ba- 
-  fors,-- Snrg, * Altham and Bromiley, who were not acquainted 
with the Reaſons and Cauſes of the faid Rule of the Com- 
mon Pleas; nor did they know for what Cauſe they came 
before-the Council, and hearing the Lord Chancellor at- 
fem, that the High Commiſſioners have always by Act of 
1 Alis. impoſed Fine and Impriſonment for exorbitant 
Crimes (without any Conference with vs, were of a ſuddain 
Opinion with us, without any Conference amongſt them: 
felves, and without hearing of the Matter debated: And 
alter at another Day this very Term, the aid: Judges of 
the King's Bench, Barons of the -Exchequer, and Juſtice 
Fenner and Yelvertion, who were omitted before, and We 
the Juſtices of the Common Pleas were commanded to «t- 
rent the Privy Council; and when we all were 1 
8 Dr * 
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High Commiſſion: © OY | 
We of the Common Pleas were commanded to retire; for 
that, as the Lord Treaſurer ſaid, we had conteſted with tho 
King, and in our Abſence the King and the Prince fate 
with the Council, and then the Juſtices of the King's 
Bench, and Barons of the Exchequer, were ſeriatim with -- 
the Council: And the King demanded their Opinions in 
certain Points concerning the High Commiſſion, with 
which they were not acquainted before, which were not 
related to us. In all which as appears after, they were nat 
unanimouſly agreed, and after two Hours and a Half, We 
the Juſtices of the Bench, Coke, HEinſy, Warberton and 
Foſter, - were commanded to come before the King, the - 
Prince, and the Council, where the King declared, That 
y the Advice of his Council, and by the Advice of the Ju- 
guf the King's Bench, and Barons, he will reform\the 


* 


Spirimal Cauſes, the which after he will have to be obeyed 

in all Points : And the Lord Ireaſurer ſaid, that the Prin- 

cipal Feather was pluckt from the High Commiſſioners, and 
nothing but Stumps remaining; and that they ſhould not 
intermeddle with Matters of Importance, but of Petit 
Crimes; and this Word (Errors) being general, ſhall be 
explained, and no Obligations Mall be taken of the Parties, 

28 befote abſurdly and unjuſtly (as he ſaid) had been taken, 

and divers other Things were reformed, as he ſaid, but he 

did not declare them in particular. EN 

To which it was ſaid by me to the King, that it was 

grtievous to us his Juſtices of the Bench, to be ſo ſevered 

om our Brethren, the Juſtices and Barons, but more 

grievous that they differed from us in Opinion, without 
— one another ; and eſpecially foraſmuch as we have 
—— in the "Caſe of Sir Milliam Chancey, and other A ntea 
Laſes concerning the Power of the High Commiſſioners in 
impoſing of Fines and Impriſonment Judicially in open 


6... 


High Commiſſion in divers Points“ and reduce it to certain Page L 86] ' I | 
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Court, upon Argument at the Bar and the Bench, uhere it 


was reſolved by us, that the High Commiſſioners cannot 

« fine and impriſon, but in certain Caſes; and the juflicial 
Caonrſe ought to be judicially reverſed : But I ſaid to tbe 
King, that when'We:the Juſtices of Common Pleas ee bin 
Commiſſion newly reformed, we will, as to- that Which 


1s of Right, ſeek ro ſatisſy the King's Expectation 3 t 5 ' 


mons. He r Taped : os? 
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_ © Trin. 
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2800. 45, 55. 
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3 oy 5 In the Court of Wards. 


F . 


4 + |  Stockgale's Caſe. | 


* King's Gram HE King by his Letters Patents, dated 9 April, the 
i void for ln T ninth oY his Reign, granted, aſſigned 228 over 
CTertamty - : 
Sers. 0.3. to Wm. Stockdale, in theſe Words; 

Co. 4: + ©o. _ Such and ſo many of the Debts, Duties, Arrerages, and 
"66.7 Co. 14. Sums of Money, being of Record in our Court of Exchequer, 
> 9Co.23,29.47. Court of Wards and Liueries, Court of the Duichy of Lan- 

10 Co 26.b. caſter, or within any other Court or Courts within this our 
| ire a > ' Realm of England, or being of Record in any of our ſaid 

Re; ,, Courts, &. in any Tear, of ſeveral Years from the laſt Year 

; Reign of H. 8. until the Thirteenth Tear of our late 
Dear Siſter, as ſpall amount io the Sum of a T houſand 
Pound, to have, take, levy, recover and enjoy the ſaid 
a8 Debts, Duties, Arrerages, and Sums' of Money amounting 
- qurzto the Sum of a ſand Pound, before in and by 
theſe Preſents given and granted to the ſaid William 

. Stockdale, his ' Executors, Adminiſtrators and Aſſigns. 

8 1 this Caſe divers Points were reſolved.  _ 
1. That the ſaid Grant of the King is void for the Incer- 

( tainty, for by the Grant no Debt in certain may paſs, and 

jf it cannot paſs by the Grant at the Beginning, it ſhall ne- 
ber pals, as this Caſe is: As if the King bath a Hundred 
W Acres of Land in D. and he grants to a Man 20 Acres of 
me Land in D. without any deſcribing of them by the 
Kent, or Occupation, or Name, c. this Grant is void, and 
in the Caſe of the King, the Patentee ſhall not have his 
Flection, as he ſhall in the Caſe of a common Perſon ; but 
in Cale of the King, if the 20 Acres are deſcribed, or by 
Paxe( 87 3 Abutrals, or # by Name certain in the Particular, this is 
R good Dem. - ion which 20 Acres ſhall paſs. A a 
2. Where the Patentee claims by Force of this Word 
Arrearagia, to have Arrearages of Rents, Reljefs, and 

mean Rates of Lands, Cc. in the Court of Wards, c. 
I!t was reſolved clearly, that he ſhall not have em, if the 
,Putene Tad nor gone furſher; bor inefmuch bs this wor 


x 


. 
* 


I 


I. 
. * 
5 1 
* 4 
. . 
* 
- 0 
. 


* 
* 


3 


>. 28 


- 


Px 


—- 


PS DTRKEESESES 


TTETETF s. Lia 


* 


SALE 


Me l — 
ö D p 
a * 
* * 
= 
- - 


. hath well explained what 


um him, and his Cloaths and Face 
Hand a Cudgell, and went three Quarters of a Mile to be 
Place where the other Boy was, and ſtrick him upon the - * 
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Parr Ml, Manſlaughter. © 
 Arterages is coupled with theſe Words, Debts, Duties, and 
wid. t _ Words ſubſ7 5 (Sums of Money) ic 5 5 be 
| ed of Arrearages ings perſonal, and not Things 
ral — of Arrearages of Account of Monies . delivered in 
Pre 5 2 | x br 0 „57 . 
But the Proviſo in the End of the Patent, ſil. Provided 


always, that the faid Vin. Stockdale ſhall take no Benefit - 


by.any Means of Arrearages of any Rents, Reliefs, Tenths, 
or annual Payments whatſoever, until Sir Parrick Murrey 


and others be ſatisfied and Paid the Sum of xicoool. Ec. 


vis. of Rents, c. and ſo to conſtrue Part of the Patent by 
che other; but ag tern Rates, (Rents) are not with- 
i — {aid Words, f r they are the Profits of Demeſne 


1 


8 


Trin. 9. Jacobi Regir. 


Manſlaughter. 5 


' 0 


rrearages the King intended, 


Ivers Men playing at Bowls at N reat Marlow in the Vide Keeling's s al 
County of Kent, two of them fell out, and quarrelled Rr ver. Naw- 


the one with another, and the third Man who had not any gridge 


Quarrel, in Revenge of his Friend, ſtruck the other with a 1 Hawk. c. 10. 


pned upon a ſudden Motion in Re- 
venge of his Friend. 5 2 


* In the very ſame Term a ſpecial Verdict, being divers 
. Years paſt, found in the County of Hereford, the Effect of 


which 3 That two Boys combating togerher, the one of them 


. was ſcratched. in the Face, and his Noſe voided a great 


uantity of Bloog, and ſo he run three Cuarters of a Mile 
to bis. Father, who ſeeing his Son ſo abuſed, and the Blood run 
bloody, he took in his 


Head, upon which he died. And this was held but Man- 


- Naughter, for the Ire and Paſſion of the Father was conti- 


nued, and there was no Time that the Law can determine 


that it was ſo ſettled, that it ſhall be adjudged in Law. 
Mulice prepenſe; and this Caſe was moved ad inen ſum, So. 


K. 4 * * Mich 


. 


Bowl, of which Blow he died; this was held Manflaugh- per totum. 5 
ter, for this, that it ha 
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. erandum, That upon. 7 burſday in this Term, 2 
47.29 ' JH High Commiſſion in Cauſes Ecclefiaſtical was pub 
15 Co.9,47: iſhed, In the great Chamber of. the Arp ng, at any 6 
Jẽerb, in which L with the Chief Juſtice, Chief Baron, Ju. 
* ſtice Williams, Juſtice, Crook, Baron Alrbam, and Baron 
| | Bromley, were named Commiſſioners, amongſt all the 
Tord ofthe Council, divers Biſhops, Attorney, and Solid. 
1 tor, and divers Deans and Doctors of the Canon and Ci. 
vil Laws ; and I was commanded to fit by Force of the 
3 ſaid Commiſion, wb ich I refuſed for theſe Cauſes. 
—_. I. For this, that I, nor any of my Brethren of the Com- 
=_ mon Pleas were acquainted with the Commiſſion, but the 
„ 1 Judges of the King's Bench were. : OD | 
: 2, That I did not know what was contained in the new 
—_ Commiſſion, and no judge can execute any Commiſſion 
—_ - .- wth} o9d Canſcience without Knowledge; and what al- 
* Ways the Gravity, of the Janges hath been to know their 
'Commilfion, for Tantum {br oft permifſum, quantum com- 
miſſum - And if the Commiſſion be againit Law, they 
* ought not to r 
3. That there was not any Neceſſity that I ſhould fit, who 
underſtood nothing of it, ſo long as the other Judges were 
tere, the A vice of whom had been had in this new Com- 
JE obia  Ie s - D ent 
2 4. That I have endeavoured to inform my ſelf of it, and 
0 © have 21 to the Roliz to have a Copy of it, bet it was not 
Pp r We? 
See 1 Hawk. 5 None. can fit by Force of any Commiſſiqn, until he 
Fier have took the Oath'of K+ according to the Statute 
- ch. 24 Sed. ui, of, Hliz. And for this, if they will read the Commiſſion fo 
Wee p — 2 that we may, beer it, and have a Copy to adviſe upon it, 
And ch. 83. then 1 will either ſit or ſhew Cauſe to the contrary. But 
. 8ett; 12. ch. 9. the Lord Treaſurer would for divers Reaſons perſuade me 
bee. 4 ch. 19. nes. 
$a. 276 ',. iQ fit, which : ef Tad | 
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oe * 2». RSA. DH. . 
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$ihe of the Judges ſecmed te incline, apoh which the 
| Bancroft, who ſaid to him, 
and Statut 
' the Lord Chamberlain, the Earl of Shrewsbury, the Earl 
a confidered of it: But as the Subject of the King, I and 


Je other J udpes alſo took- the Oath of Supremacy ane 


mendation of the Care and Providenge of the King for the 


| fc to ſhew to the Lords and — > Arg — ecoſ- Poſtea 93. 


and to me, and promiſed us, that we ſhould haven | 
1 — 


bed be Fg to fit = Virtue of this new Commiſſion, 


i 2 is | * 
Parr 11 Hi commi me | | 4 
And to this the Chief Juſtice, Chief Baron, and forme . © 7 


dk FRY EP 4 * 4 8 
—% * * * * * _ 
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Lord Treafurer - conferred in = with'the Archbiſhop 
t he had appointed divers | 
Cauſes of "Hereſy, Inceſt, and-enormons Crimes to be heard | 9 
vpon rhis Day, and for that he Would proceed; but at laſt | | 
he was content that the Commiſſion ſhould be folemnly * - 
read, and ſo it was, which contaiged three great Skins of s 
kacke; and contained 2 oints againſt the Laws 
of Exgland: And when this was read, all = , 

udges rejoiced that they did not fit by Force of it : | 
then the Lords of the Council, vis. The Archbiſho 7 8 

Lord Treaſurer, the Lord Privy Seal, the Lord Admiral, 


of gp , with the Biſhops, took the- Oath of Supre- 


1 2 ance, and then. we ns Commiſſioners were 


ET e the Oath, which I refuſed until I had 


1 2 the Lord Archbiſhop made an Oration in Cott» 


Peace and Quiet of the > Churchs alſo he commended the S 4 
e alſo the Neceſſity of the Commiſſion 3 
ed ſummarily in theſe Days, wherein Sins of a de- 
tell le Nature and Factions, and Schiſms did abound, and 
proteſted to proceed more Wach by Force of it, and then he BIT [.89 * 


cauſed to be kalle a moſt blaſphemous k, — Hereſy. 
him another, Who was brought mach by d - Anr. 56, 57-4, 


that Commiſſion. : 2" OY 
And after, the Archbiſhop came to the Chigf J Juſtice . 


the Catan, and then I ſhould obſerve the Div 


rl the old I Commition and this 3 and all the Time ä 
that the long Commiſſion was in reading, the Oath in ta- Fg | 
king, and the 5 2-4 made, I ſtood and would not fit; as 3 

1 was Tequ y the Archbiſhop and the Lords, and 


ſo 3 1 by. did all the Reſt of 'the Juſtices. - 
Rk iſhop. ſaid, that the King had com- 


in ſome open Place, and ut certain Days: And for | 
that Cauſe he appointed the Great Chamber at Lam— 2 
beth in b, Winter, and N Hall in the Summer and e- 
Wh 1 1 in the Term. time, at two of the Clock by” Ke k 
tr the. Afternoon, and in the Forenoen, he would have x 
Sermon for the better eee of the Commiſſton- f 


ers 


uw 


-* 


. 


„ * 


it was c ly reſglved, that it was within the Statute; 


© Night, for Lex non intendit aliquid impoſibile, for other 
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Z * 
* n. Ia this fame Term the Iſſue in an Information up- 


ET a: 


on the Statute of 2 H. 6. 15. was tried at the Bar, 


Ad, which are that ev which ſetteth or faſt 
neth in the River of 7 , any Nets or * 
called Trincks, or any manner of Nets, to any Pots, 
Boats, Anchors, or the like Thing, to ſtand continual- 
ly Day and Night, forfeits to the King a Hundred 
_ - Shillings, for every Time, Cc. and the Defendants hs 
. vihg ſet and faſtned Nets called Trincks, in the River 
of 9% s, Oc. to Boats Day and Night, for ſo long Time 
as the Tide did ſerve, aud did not ſay continually. 

5 The Queſtion was, If this was within the Statute. And 


ſor the Nets called Trincks, cannot ſtand, but ſor ſo long a 
the Tide ſerves: And for this, the Word Continually 

be taken continually ſo long as they may ſtand to take Fiſh, 
and as the Time of fiſhing endures, be it in the Day cr 


wile the Law ſhould not be of any Effect: And although 
that it was ſaid, that this Statute remains in Force, and if 

- any had complained of any Offence againſt it, he ſhall be 
puniſhed, but the Reaſon for why no Execution hath been 
made of this Act, was for this, that none ſhall have Bent- 
fit by the Suit but the King only, for the Penalty is on! 
given to the King. And as it doth appear by the Preaw- 
ble, and in the Proviſo in the AR, the Manner of the Neu 
was not the Cauſe of the Making of the AR, for by the 

. - Proviſo every Man may fiſh in his ſeaſonable Time with 
Trincks, if they ate of Aſſiſe, drawing and conveyiny 
them with their Hands, as other Fiſhers do, and not ful 

- ning them to Poſts, Boats or Anchors, Ec. continually u 
ttand; for the Miſchief was, by faſtning them, 2 
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Jen Shulters Cafe; 
| WM Gandivg of them continually, the Brood and Fry of Fiſh 

WW were deftroyed, and Diſturb & made to common Paſſage 
of Veiſels, as Weers, Lidels, and other Engine. 


* r 


; ye. 6th 
1 


* Mich. 9 Jac. Regis. 
In the Star- Chamber. 
Shulter's Caſe, 


— 


deft Son, and others, . viz. Chriſtopher, Richard, &c. and 
being ſeiſed of Lands in Fee of the Value of a Hundred 
Marks per Annum, bis eldeſt Son being dead, and his 
Grandchild 92 being within ge he intended, and ſo 
ave Directi 


Grandchild, rendring the ancient Rent, with Power 0 
Revccation : and of Lands in Yatsbury tothe ſaid Richard, 
in the ſame Manner, and for the ſame Time: and 
Chriſtopher and Richard by the Covin and Aid of ons 
Woodroof 4 Srrivener, 24 El. drew and ingrofſed tuo ſe- 
veral Leaſes of the Premiſes ſeverally: to Chriſtopher and 
Richard, for one and fifty Tears, rendring but four Pence 


FP EES LSA F KF TRA 


ot Ann. and without any Power of Revocation : And 
24 ohn Shulter the Grandfather could read and write 
ugh WY e, bus by reaſon of his great Age was blind; and W 
d if Wl roof zeclared to him, that the Effet of the ſaid Leaſes were 
te in all Points according to his Direction: And upon this the 
een i John Shulter, he Grandfather, ſealed and delivered as 


bis Deeds, — - | . ; | 
And it way reſolved by the Lord Elleſmere Chancellor, 
and the two Chief Juſtices, that the faid Indentures could 
Bot bind the ſaid Fob Shulter, for this, that he was bli 


the and like to one who hquld not read at all; and that the E 
with n declared 8 = * Nn afoot 
ying me Indentures were; it y with 1 8 

0 jg the kennt pan of my Reports, Fl. 4 | 3 


- 


Mich. 


= 
. 


Poge [90] , 


ER" * | Ms 
N Camera Stell. the Caſe was ſuch 3 John Shulter of A Blind Man 
Wisbich of the Age of 115. Years had Iſſue John bis eb {cals a Deed 


read fallly. - 


See 2 Co. 3. 
and 9. b. 

1 Jon. 3 
Moor 181. 


1 Rol. R. 440. 


ion to make a Leaſe of 4 Farm called 4 Leon. 6. 
ouſhall zo Chriſtopher, during the Minority of bis 
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=. - Mich 9 Jac. Regir. 
3 3 3 N Anthony Ae Ca. 
2 —_—— Conſpiracy. 


n ** Sir e Knight, Plaintiff, and $i 
2 _—_— Nelf. Abr, James e lk t, — Hunnines, ob | 
__ - 4 Toy 207, Cantrell Servant of Nn gs, T homas Ha Hampron, Archi. 
Mer, ald Sterling, See Bir Famer Ovighrn, Won. Ini 
de Rite, and divers others Defendants, the Ouſe 

= - © - thus: 

3889 Fir James Cre tn l boughe s gruene Rights 
SF, | © ir James Creighton bas an Milliſent, and divert . 
. vie Lands en ee Had long Pofefſeon ; . 

on which #ivers Motions were male concerning Fines dt. 

1 4 to be ſtia, &. in 3he Common Bench, and Sir 


=s -— I ww cc... a  C2:L ACC ES 


1 


2 — . 


—_ -:.. Sreighton not Prevatling — it, —— Sir Anthony fo 
Wl 68 . divers h meanors 2 fore che Lords l: 
1 1, at 25 Council- being Auers 70 be a 
2 - of wht Clerks of the Council and in great Diſtrace, he m ws 


ered into a wicked ain damnable Conſpiruey with tht 


1 Pagel 91 ] eber * Defendants, ro accuſo the ſtid Sir Ant len: 
_— Huinous and capital Crime, by which he ſpould forfert il 
_ "bis Lund to the Value of anvo- * Marks : Annun, 

„ een bis Goods and 'Chattels to“ a great Value, vid 
3 bey ſhould ſhare them: And in the Enid, Hen! 
> Smith, "who had been Servant 'of Sir Anthony, -was jib 
: . ormed by the. ſuid Sir James, and others, #0 neos tt 
ſaid Sir Anthony, of the Murder of one "William Rice, 
Aube "was the Hucbam & the ſai Mary Rice, one of il 
— 4 — which William Rice 20g * above oig lion 
5 ars 'before, upon Surmiſe made by Sir James Gele 
"that aſtor tbe Atti nuer 'of Sir Anthony Aſtiley, Smit 
ene hade n Portion of froe hundred Pountls in Mont); 
und that Sir James ſbotlld' Procure 'of his Uncle, in 
r wa, 'a Place 'of the Guarid in Of 

dinary, and procure the King to grant Protection it 

* ſaid Smith againſt bis Creattors, and 4 1 

ar 


a * W : Aa waa nn | * OY 
par XII. N Conſpiracy. „ bo DO IEC: 
of the ſaid Sir 5 he had Aſſurance of * 8 
this, Articles by Writing indented, were drawn 
4nd imgroſſes by one Thomas Wood, 4 Serivener, who dwelt 
in an 
Tames.Creighton of the ove Part, and the ſaid John .Can- 
tell,» Servant to Hunnings, by the Conſent of Smith, and 
to his Uſe, on the other Part; by which Sir James cove- 
nanted, that the ſaid John Cantrell and his Heirs, after 
the Conviftion and Attainder of Sir Anthony Aſhley, , 
ſhall have the ſixth” Part of his Manors, Lands, Tene- 
ments and Hereditaments, Goods and Chattels in [iv Parts 
to be divigied,. in Conſideration that Cantrell couenanted, &e. 
that be ſhould procure Witmeſſes to convict the Plaintiff of 
Murder, or other capital Crime, and to deliver to Six © © 
de James er, a true Particular of all the Lands, 
„od and Charrels of Sir Anthon 2 Articles ere 
1; Wl (led and delivered by Sir James Creighton, 16 February 
+ WW ono 7. Jac. Aud ar the ſame Time he was bound 10 
i» Wl Cantrell in an Obligarivh of eight I honſand Pound for Per- 
formance of the ſaid Articles, and after, within two Days 
er the ſaid Articles wers ſealed. and delivered, Henry 
Smith counterfeited bimfelf 30 be ſick, and then he revealed 


Wl {ir hid Aur der in diſcharge, as be pretended, of bis, Con- 
ir. Fience, and accuſed himſelf of poyſoring . of the ſaid William 
e Rice, by the. Cammanament the aid Sir Anth, Aſhly, 
„ blur be. himfelf” was the Principal; and upon this Sir 
10 James Creighton procured the ſaid Mary Rice, late the 
* We of the ſaid * Rice, pt ab 4 2 to x 4 
| g, importing t ccuſatios aforeſaid : 1 ns refer-. 
ol, Wire the Petition to. the Chief Fuſtice of the King's Benth, 
m examine the Canſe and the Witneſſes on both ſiges, the 
ich be did, and certified the King that be had found 4 
un, WW Confprracy, ro 1dits ' Sir Anthony without any juſt 
Le Ground ; and certified alſo the Effect of the ſaid Articles, 
e which rhe King, after. Conference with his Privy 


and by their Advice thaug bt the Matter neceſſary 


p - 555 beard and ſentenced in tbe Star Chamber, the:which ; 
ice Arrer upon ordinary Proceedings cas heard by ſix Days 
be very ſame Term : And of ma, oljected by the Counſel 


Vibe Defendants, that the Bill upon the ſaid Conſpiracy 
tid rot lie, and that it frowld be dangerous to maintain 
ts h it ſhould be lawful for every one who is accu. 
by, or. <vas in Fear, 10 be accnſed of any Tapital 
me, to exhibit bis Bill in this Court againſt the 
lcerſer and all the Witneſſes, and by many captious 
nd intricate tnterregatories ſeverally to examine Hoe, 


. 


obſeure Place about the Tower, made between Fir 


' of 8 8 N * 
" * * * n 
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ty © ICIS e Conſpiracy.” h * Pinto 
|. W find Obwraviety" in theni"inCircumflances "this wil 
'  -dtter Men t proſecute aguinſt great Offenders, and thence 
dme Offences will paß nnpunſbed, which will be 
rous to the Neal  Publick, and by the Law Conſpiracy lie; 
- . oben a Man is indictea, and timo modo acquietys 
Page [ 92 ] but here he was never indifled, and * for that it may be, 
. that Sir Anthony is guilty of the ſaid Crime, and then are 
1 all Mouths ſtopped to ſay the contrary. bk, | 
= But to that it was anſwered and reſolved by the Lord 
en , Chancellor, the tho Chief Juſtices, and all the Court, tha 
e. 1. 29, in this Caſe the Bill was maintainable, although that the 
= - Party accuſed was not indifted and acquitted before, as it 
Was reſolved in this Court, Hill. 8 Fac. in Poulter's Caſe, 
and for the Reaſons and Cautions there expreſſed; alſo/in 
this Caſe at the Bar, be Sir Anthony Guilty or Not guilty 
of the ſaid Murder, 'yet the Defendants are puniſhable for 
"the great and hainous Miſdemeanor and Conſpiracy, ſei, 
bor promiſing of the ſaid Bribes and Rewards to ſuborn the 
= | aid Henry Smith to accuſe the Plaintiff of the ſaid Murder 
_ eighteen Years paſſed, and the Articles in Writing to ſhare 
of 8 and di vi de the Eſtate of Sir Anthony after the Attainder; 
for this corrupt Conſpiracy, and great and perilous Practice 
and Miſdemeanor; the Defendants ſhall be-puniſhed, let 
Sir Anthony be Guilty or Not of the ſaid Crime. And it 
—_- is a great Indignity o to the ny — any Subject, to 
=_ preſume to covenant or aſſume, that the King ſhall grant Pro 
bs cdtection or Pardon, or that the Eſtate of any Man ſhall be 
=. ſhared and divided before his Attainder. 

So that although that the Court will not enter into 
= | the Examination of the Crime, yet it a by the 
.. _ Teſtimony of a great Number of Witneſſes, that the 
2 | 2 tp — 4 _ — _ 4 wy Sg 
of another horri iſeaſe, that he had i 
=. Le grand For, icked and diflolute Life, which with WS car 
. not be ſpoken I. 

; And in this Caſe it was reſolved, that if Felony be dons 
and one hath Suſpicion upon probable Matter that another 
| is guilty of it, becauſe that he had Part of the Goods rob 
—_—_ bed, and is indigent, or of evil Fame; or if the Party be 
—=x _ - Indited, or if Murder be cammitted, and one is ſeen neu 
—_ the Place, or coming with a Sword or other Weapon em 
_ brued with Blood, or that he was in Company of Felony 
1 ' of hath carried the Goods ſtoln to obſcure Places, or ſuc 
3 ke Things, theſe are good Cauſes of —_ and bj 
. * . 1 Reaſon of this he may arreſt the Party ſo ſuſpe to the 
zz Bud that he may ſubject him to Juſtice. 4 
—_ But in this Caſe three Things are to be obſerved. 
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_ 


* 7 . 
* 
* 
a * 


: - * —— 
* 11 „ r a. + — 


7 
a =© 


BPO SSS 


1 
That ' 
N 4 


. 


= 
a 
SS 


i =_ Pa 9 N 
31 17 2 9 4 | ” P A o 

” , * 

wy 


par ME Writ de-Heretico comburendo; ... 
1. That s' Felony beden e. N 
2. That —— doth arreſt, hath Suſpieion upon 1 17 1 
"Cauſe, Which may bo pleaded, and is traver- 2. 1 
1. Ther he himſelf, who bath the Suſpicion, arreſt the z + Þ 
Party. e * 1 nh | 
"For he cannot command another to do it, for Suſpicion is 
a Thing individual and perſonal, and cannot extend to an- 
other Perſon than to him who hath it. 

Alſo it was reſolved, that if Felony be done, and the 
common Fame and Voice is that one hath committed it, this 
zs good Cauſe for him who knows of it to arreſt the Party, 

to the Intent that be may be brought to Juſtice, but none 

can atreſt the Party ſuſſ by the Command of him who 


hath the Suſpicion, with this agrees the Book in 2. H. - 
9.925, 16. 1 H 5. 5. 20 HJ. 12. 21 H. 7.28. 7 Edig _ 
20.8 EA. 4. 2). 11 EA. 4. 4. 6. 11 Ea. 4. J, 6,20 EA. 4 6. 5. | | 
H 25-'27 H. 8. 23. 26 H. 8. 9. 7 El, Dy. 226. ; 
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Hill. 9 Jac. Regis. boy rl 1 


, [ 
VMirit de Heretico comburendo. 
IN this very Term, the Attorney and Solicitor conſulted | 
[ with me, if -at this Day up 0 Convi&ion of an Here- y_ — 2 * 
tick before the Ordinary, this Writ De Heretico comburengo rendo,l _ not 
lieth ; and. it ſeems to me clearly that it doth-not, for the 2 OS 
Reaſons and Authorities that I have reported, Trin. 9 Zac. 5 Co,23, 58. 
fol. 13. And after they conſulted with Fleming Ch. Juſtice, Se. He. 
Tanfield Chief Baron, Williams and Crook; and they upon 1 as 
the Report of Dr. Co/ins, mentioned in my ſaid Report, 1 Hawk. c. . 
and upon certain Precedents which paſſed in the Time of Sect. 10, 11 
Q. Elizabeth, upon former Precedents, altho' the Statute of : > 
2 H. 4. was enforced, and without Confideration (as I have 8 
beard) of the Authorities cited by me in my ſaid Report, "I 
mo certify the King, that a Writ De Heretico comburendo 

lieth upon a Conviction before the Ordinary, but that the | 
; moſt convenient and ſure way was to convict the Heretick _ * 
before the High Commiſſioners. Bur this Writ De Her: 
tico comburendo with all Proceſt thereon is now entirely 

abrogated by Stat; 29 Car. 2. c. 97. 
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3 — 1 i ihis Term. the Lord Faun was jndicted of a 
* Sy * * 1 munire in he Henk ypon po new 5 f 
| + thag. ch. 79. eefuling c the * e 42 this a 
3 . E | Ke prayed be tried t : 
A XY ERR ares. ; 

_- Wet was celalyed, that he ſhall not in this Caſe be 
ttiied by his Peers for the Statute of Magna Charta / 
ia. . cap. 29. Nec ſuper eum ihimus, nec ſuper eum mittemus,” Will « 
ff, por logale judicium Parium . ſuarum, is only to be un Wl i! 
FF...  - .” derſtopd of Treaſon; Miſprifion of Treaſon, Petit Trea- Wii ls 
=_— '- _ Jon, and Felony, and of 7 48 bon, Sc. But 2 
= -* . Premunite js but 3 Con ardon of all Con- 00 

w 
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= _*  'terpts pardons 87 and ths Gate it ſhall not be 
W \- | Pares. * 


* And upon chie the Lord: Fauv did confeſs the India. 
1 ment. Vide N Fuſt. del pace 5 2 Lev ane 
F. .  cordingly ;-thar of Riots, Routs, vnlg hes, 
eee . fall . a ee e. * 
r 3 R „ * 4 
J bY Y 


ebe — wy "Trim. 10 . 5 ; 1 
L this * e 2 cles Council at York H ouſt 


N 
F , 3 ſtil. the Lord Chancellar, the 3 the Duke # 
1 —— che Eorl ef Norehawpprog, Lord privy Sea), the 
=— chi: fed 2, 3,4 Earl of Suffolk, Lord Chamberlain, the Earl * Morceſieſ. 
= | cha {cs 12, the, Earl of "Pembroke, Viſcount Erskin, Viſcount Roch 
r the Lerd Zogeh, the + Lord Knoll, the Lord Worn 
2 Hauk. "4 10, * 8 | the 

Ce ea. 15, 17,19. , | % - . a 
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ihe cee en of the Pxchequer, ts Cheer f th * 

Dutchy, ing Chief Justice of the King's Bench, bi. -Y 
b 7 of the Rolls, RT pn = <6." 
5 e 75 1 Chief Baton. | 


| The Counteſs « E Wife of Giltert, 
Far ef Shrewsbury) then in the Tower, * 
4 t before' the faid Lords, and by -the Attorney — 


pence of the King, was charged wi 1 n * 
| PPP 


Contempt ec 
chat the L 4 bet bein N Blood Royal, had mar- 
| Seymer, Son of the Earl of Hert. 
without Privy or "Aﬀent of the King, for which 
RE A. fled beyond A tho Code 
an the 3 e * 
under es eſcaped allo, and em- ; » 
Sea, and was taken before ſhe 2 J 
t 0 the ſaid Lady Arbella, the 
- S* —— very well knew * _— 
4s 18 di V Crompton, not deni 
the Lady 1 And admit it, chat che Lady Arbel- 2 
ls-had no evil . againſt the King (who had always ©» 
a preat and ſpecial Care of her, and was very bountiful un- 8 
to her, until her Marriage with the ſaid. Seymer, which 
was the Pomum veti yet when ſhe fled, and when ai I 2 
ſhe ſhould be environed with evil Spirits, Cum perverſis | _ 
perverti poffit, and when ſhe ſhall be in andther Sphere, Qs Gar 4 
ſha will not move within the ſame Orb. 
And the Lords of the privy Council knowing the Ar. Quid pron | 
(ana ii, did ſhew divers perilous Conſequences, and = 
the rather for this, that the ſaid Counteſs is an obſti- . 


mas Pets Recuſine, and as was fid pervert uſo tho — _ 


Naw tp: Ch was in.two Points," | 4 oY 

1. That the fgid Counteſs of Shrewsbury, by Com- | 4 
naadment of the King, being called to the Council-table, 
before the Lords of of Be Council at Whitehall; and there 

required by the Lords to declare her Knowledge 

wuching A Points, and Ye ai 411 Joe knew 
Wernng them, the Safety of the uiet Uni 

hey Realm, ſhe anſwered, that ſhe d not 2 — — 
Particular Anſwer; and being again asked by the 
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Contem 
and h 
Abella bei 
barqued her felf u 

peers of hit ig 


Counteſs 
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ouſt 1 by che Council at Lambeth, and be- Particulare 24 | 4 
ie vg charged again to anſwer to the ſaid Points, ſhe refu- * 0 | 
, the ſed for tyo Cauſes | "2: 
nd | . For that ſhe had made «mh Tow: that ſhe 1 | 

e e declare any 2 e — che 


tus | "aid 
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ede, 4 erm 
ang for that. 96, le was better 
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hy 2 Privile of 1 il o 


7 0 24 
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* — Kg for that . was 2 
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41 * 15 1 45 8 * BY 
FE Anſwer which - ſhe had made was put in re Writing ad 
read to her, yet The refuſed to ſubſcribe to it; which 
Denial to pF Loh and Ader, her Conſci in Qui 
Caſe which toucheth the Safery of che King e Qui 
of the 1 was urged by the be 

a great and high Contempt, 4 that Nobility ks. not 
N Privilege as is . a nor an fuch Allowance 
20 was ſuppoſed; „ at raſh and illegal Vows make 
not an Excuſe, and that $i Precedent being now up 
on the Stage, Nos of very he Gage Conſeguence : 
the faid Coy ing the FRI 
her changes Ref for the ſa Cauſes 
- which ſhe fd inſiſted pe oh : And the Pe 
ellor began, and the Archbiſhop, spd all the other 
Lords began Sith the Fel, and y 4 d 1 a great 
high Contempt, and the Lord Chancellor faid, that 
_ was againſt the Law of England, with which all the 


And, that no ſuch Allowance was given to the aid 
= of Pembroke, or to the Lord Tumley in Reſp 
their Privil of Nobility, but that gy were Vic; 
Fopuli, £4 ide Ton Kaen And the Lor d da 
princi chat 2s well the Contempt, s ch 
raſh Vow os a ita the Law of God, which be 1 
the Earl ef Norehampron principally proved by divers Text 
and Bxamples in hol Seri ture. 
And che Bel Lo al that -which | the three Juſſicg 
< faid, was, 2 of gb e 5 of all the learned, 
prudent, and 1 8 F e Perl Wages and Counſellors & 
ate, they might well be ſilent; bub Re ard that l. 
lentium in ' Sonaty eſt vitium, they would fpeak ſomething 
' briefly, vis. 
added. three Things in this Caſe are to be well cor 
ere a 
r. Whether che Refuſals aforeſald of the ſaid Counteh 
were Offences in Law againſt the King, his Crown and 
ignity. 
Ts « What Matiner of Proceeding this is, and whether rit 
ws — by Precedent or Reaſon. 2 7 U 
3. 
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1” 4x any Subject. 
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Proceedings; and they — He be im- 
give a great Light tc the Caſe now in 


liement and Peer of the Realm be Plaintiff in an Action, Caſes 25, Ke. 
and the Defendant * nfo: the Plaintiff is not a 2Salk. 509,910, 
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1 be Kae; but it ſhall ve 
＋ wel by he Record in ery, which imports by it 
* f. folid Truth; ſo Regard bath bo Liv 2s the 
x Trial of their Honour and Dignity, &c. 
** 2. Their Perſons have many hegourable | Privileges 
coo i Lo. | 4 
il - 5. Ar che Suit of 4 Subjeft their Bodies ſhall nor be 
5 a * if Capias nor Exigent lieth ngainſt 


2, For the Honour and Reverence which the Tau 
gives to Nobility, their Bodies are nos ' fulje@ to 
Torture in Cauſa crixgiis ajeſtatis, 
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io the Star-chamber, 1 they ought Ons, oe __ 
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i. if 4 Baron, Viſcount, Earl, or other Lord of Par- Parliament wa 
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"x 7 grun of the named i in the Che 
+ i, rompaſ rf the 1 King, — any Z hes 


ON 

. Felony. 

| e arge, Parliement ha 
bade Knights returned on bis 

* . ſh Day of Grace. 


Treaſon,” Felony, or - Miſpriſion of them, bu 
5 > Treg Fe Noble and Peers of the. Realm, 7 
8. In Trial M a Peer, ibe Lordi of Parliament ſoul 


dem & ligeantiam Domino Regi debitam, that 
their. Faith and Allegiance ſtands. in Efuipage with 
an Oatb in the Caſe of a common Perſon in Trial of 
Tue: And the Writs of Parliament directed to the 
Tora of Parliament, are ſub fde & ligeantia, Ge, 
And the Reafin and Cauſe that the. King gives them 
many other Privileges, is for this, - becauſe all He. 

' 20ur and Nobility is derived from the King as the 


etre Fountain: And the ed . worth Nun. 


 liy, for rwo Canſes. 


Y 11. Ad conſulendum, .and fir the Reaſon he gin 
3 a Robe, 


288 tag" . Ad defeadendum Regem & amen. aul iir un 


"Conſe he gives chews a Sword. 


And ſomſmuch 25 the Sts thiir Dis 8 aan 
el with all, thoſe honourable Privileges from the 
ing, to den to. anſwer, required thereto by the 
4 "Ki to ſuch Points as concern the Safety of hs Kir 

And Quiet of the Ranks, b 0 high — and D 
bedience; accompanied wit t Ingratitu — 
Page 2 * This Denial Is contre . — aebitam ag 10 
the Faith and Allegiance of a Perſon Noble, due to 1 
King, and which "4 Law greatly — | 
And that this Denying is: againſt her Faith and Fr 
legiance appears by the ancient Oath of Allegiance, whit 
is imprinted in the Heart of every Subject, ;/cil. Ero v6 
ru & ſidelis, & veritatem pra ſtubo Domino Regi de n 
ra & membro, & de terreno. honore, ad viv umd 1 
rieudum contra omnes gentes, Cc. va ſi cegnoſcam an 
- + atidiam de aliguo . damno aut malo oe 4 Domino Regi © 
i ** Poterit, quod non Tevelal * 
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J. A Lord. of Parliament ſhall not 3 tried in Caſo of | 


not firear, but they "give their Fudgment Super fl. 
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Allegiance ie common to all SubjeQs, as well thoſe o 00 
| 1. Nobility as Commonalty: But the Law hath. greater „5 = 
Account of the Faith and "Allegiance © of 4 Nobleman, - © 
than of one of the Commons, for this, that the Breach 
of their Allegiance is more dangerous to the ea 
Eſtate, for Corruptio optimorum eſt peſſima; und for this 
Reaſon, the Cou by her Allegiance” was bound. 
without being demanded, to reveal to the King what ſhe ; 
knows concerning the Premifſes, upon which great Miſ- 
chief may 7 to the King and the Realm. But be- 
ing commanded by the King to declare her Know- To 
dee the Denying of it doth greatly aggravate the Of- — 
0. | Gs 4 4 — . | - | * ' 
ui contemnit præceptum, contemnit Þr ecipientem. 
Dd and Obedience are the ant of Go- 


rernment, and Zigeantia eſt Legis' Eſemia; for without 3 
Allegiance and Obedience, the Law cannot proceed. Dei 
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+ As to the ſecond Point, viz,” concerning the Manner of 
+ 13 Privative; it is not to fine and impriſon, or - infli 
Puniſhment upon no W for Eine an 
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S FAS PE DTS 


Ms if 
0 $Gale, v 
A 2 e blew. 3 


5 5 ought to be aſſeſſed in ſome Court judi- 4. I 
Wer Pe. "WY af | N N pe 4 OW * ; *. | 
f £ : Poſitive, the. Eine is ad monendum, or at the 
12 mot ad minandum; it is ad inſtruendum non 4d de. 
4 ſunendum. * We. | ISHS O'S 13 A 
This ſelected Council is to expreſs what Puniſhment this 
om Offence . juſtly deſerved, if it be © judicially proceeded 
"00 chin the Star- chamber; for which Reaſon this Manner TY 
no of Proceeding is out of the Mercy and Grace of the King "$48 
| gainſt this honourable Lady, that ſhe ſeeing her Offence | 
DL may-fubmit her ſelf to the King without any Puniſhment 
a: pay Cong: jediclally. S Pe Lats r 
an If Sentence ſhall be given in the Star- chamber ac- 
> the cording to Juſtice, you the Lords ſhall be Agents in it : 
i chis Manner "according to the Mercy of the 4 
King, the King is only Agent; the Law hath put 2 


Rules and Limits to the Juſtice, of the King, but not 1 
unto his Mercy, that is tranſcendent. and without aß _, % 
Limits of the Law; Et ideo Progeſſus Ne eſt regalis | 5 
Aan & rege adignus. : 5 


en Alſo i much as the Allegiance and Obedience,of me ... + | 
egi i SubjeQ, is the beſt Flower in his Imperial Garland to 1 
th a che Intent, that it may neither be b ded, nor impaired 


by this dangerous Example, to the P ice of his Roye .- 
Frerogati ve and Poſterity, this . hath been thought ee 
| . EE x; wet 8 
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Robert Scarlet's Caſe, | 
Nang hat at Scffions of Peace held latel 2 
e in = * Suffolk, 
e one 3 — Scarlet, 5 
the . fries of of Sue, 
Sheriff kndwitg 


ad requeſted to be one, but 
to 
tun him; but 4 Voest ch krieg 


the 
alice of the Man, re 
with thi 
e who read- the Panel, 10 was fy of the Grand 
| | eſt, and was not returned Sa and be. 
_ —_— # them of the as one of 
__— = Age 1. Malte, ond agen ts on Nees et 
A | to. whont the reſt gave Credit) indifted fevet 
. honeſt Men, upon divers Laws; and ſome of 
. 2 ANTS 3 over the Bills found by the Grand 
33 2 and perceiving ſo many honeſt Men to be in- 
=. as they did think, miaticiouſly, demanded of them 
—_ of the- Inqueſt what Evidence: the Lad to ind the fill, 
0 and they apſwered, by the Teſtimony and 
zance of one 15 themſelves, ſoil. of Robert Searlet : 
Examination it did appear, that the 4. _ 


nd 
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= 8 arlet was not returned, but that he, by Confederac hat 
I wir him and the Clerk, procured. Kimſelf to be wr 
* bf the faid Gees 2 * with Intent to indict his 
_ 9 for which he was in 
= at N 0 An. 10 Fac, held at Bury, 
| cv 31-23 upon upon the Statu H. 4. cap. RA which it is pro 
ana * P3 Ment ade four 1 
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ane 0 | the Juſtices, without diie Return of th 8 i She- 15 


ber by Inqueſt of awful Liege- people of the King,. 6 
in fack 9 — as W. 120 in he ime of 1 | 
progenitors, returned by che -Sheriff, Cc. without any 


Denomination, Se. And if any Indiftment be made <*\ a 
bereafter in an Point contrary, that the IndiAment ſhall 
be void, and for Ever held Nl. Paget 2 
| n this Ac of r+ H. 4. the ſaĩd Robert Scarlet 
dis indifted, ind he pleaded Not guilty. And all the e- 
ſpeclal Matter aſore ſaid was proved in Evidence; and up- 
en this 18 Was found guilty by a ſubſtantial Jury : And. 
is this Caſe Confiderition was had of divers Points. 
. Wherher the Juſtices of Aſſiſe have Power to pu- 
oiſh this Offence, or no; and it was held affirmatively, 
fil, by Force of their Commiſſion of Qyer and Terminer, 
ſor that the faid Commiſſion gives them Power ad in- 
irn dun inter alia de omnibus falſitatibus, negligen- 
, &c. & aliis malefattis, offenſis & injuriis quibuß 
nne, and of them to hear and determine; and this is 
aiderftood as well of Offences againſt an AQ of Parlia- = 
ment, as againſt the Common Law; and for that that 4 


it is comm uſed, that Indictments of Nom-refidency, | © ©: | 
of PFitfons, Vicers, Sc, upon the Statute of 21 H. 9. . 
ge taten before the Juſtices of Aſſiſe, by Force of this 2 


Verd in the ſaid Commiſſion of Oyer and Terininer, vis. 
Miemiis, Oc. fo that if the Act be indefinite or gene- 
, and doth not give Juriſdiction to any certain Courts, 
8 (for then the Act is to be purſued) the — | 
cn of the Commiſſion of Oyer and Terminer extends. 
- * it "= wy baths — 32 2 
the Peace, the fai ral Words, ſcil. De omnibus 
Muir aliis mala 8 & offen/is have a Qualificg- 
ſeit. de bc Fhſticiari: de pace legitime ingui- | 
e poſſent. ant debent, which Limitation proves the Rn 
auge Extent ® of the Words, when they ſtand without Page [ 99] © 


ay Quiification n. WEL: 
Wide / Eliz. Dyer, Commiſſioners of Oyer and Ter- 
Miner may enquire of Offences againſt pe al Statutes, un- 
ks that the Statute appoints. them to b determined ip —_ 
ay Courr of Record; and the Opinion there, that in a 9 
Courts of Record of the King, are reſtrained to the four »® 
ordinary Courts of Record at Weſtminſter, is not held for | 4 

Liv 5 and continual Experience * been always againſt 

1 as the Statute 6. 14, Of Foreftallers, Ingreflers, 


egratörs, gives the Penalty to be recobered in an 
Court of Record: Arid Juſtices bf Aſliſe in Reſpect 08 
theis Commiſion of yer and 7ermilher have always 
| A Car. ad.” cnquixe 
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many other -Statutes; and ſo the 
in 7 Hlis. For the Opinion of 


* 4. The ſecond Confideration was 
of 11 H. 4. cab. 9. and it was held, that che ſaid Ro- 


| No Indiftment ſhall be found by any Perſon named 10 
' lawful People of the King, returned by the Sheriff.” 


cuſtomed before this Time: And that the 


ſuch undue and unlawful Manner, ſworn of the Grand 
418 nce againſt the Common Law, for that Malice and 
this Caſe, 


alters the faid Act of the 11 H. 4. in Part, as to Denomi 
_ - nation; for by the AR of the 3 H. 8, the Juſtices of the 


. by Addition or Extraftion, of any Jurors ſo returned; 
* 2 they have Power to e Fl . 


- ther in the Panel, according to their Diſcretion: . And 
the Sheriff ought to return the Panel ſo reformed upon 


de Point qokirry te the Lad AB, is made yoid by th 
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Saunders and bid. 
Law. 
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don, there, is held at this Day for 


Fer: Scarlet was an Offender. within. the Statute, for it is 
to be underſtood, that the faid Statute is, partly affir- 
mative of the Common Lay, apd partly a new Law. 

Ia Aﬀirmance of the Common Law, in Part privatire, 


the Fuſzices ; and in Part poſitive, But by Inqueſt of 


And that this was in Affirmance of the Common Lav, 
the Statute proves it, in the Manner as was uſed in the 
Time of his noble Progenitors: And in the Preamble it 
is ſaid, againſt the Courle of Common Law 2 and ac- 

m ö Time aid Robert 
Farlet was an Offender againſt the ſaid Act, =. 
that he knowing that he was not returned of the 


ueſt, procured himſelf by Conſpiracy to be' for 
wh a8 And e e a Perſon ſolely A 


Inqueſt, yet this was within the Act; and b Coplequencs 


= 
Yo as... aa fn. <= edn bt „„ 


Falſeneſs alone may be of great Miſchief, as appears in 
Ae hind Confidertios ws had of s Kl. 19 wi 


 Goal-delivery or Juſtices of Peace, of whom one to be 
of the Quorum, in open Court may alter the Panel 
returned by the Sheriff to, enquire. of the King only, 


e Sheriff to put & 
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the Penalty of the ſald Act, fo that none can be of 
Grand Inqueſt but by the Return of che Sheriff; and fi 


as to the Offence of Roher Scarle rr. 

4. The faid Act 11 H. 4. hath made a new Law, eil 
That any Indictment found agalnſt the Act ſhall be void, 
which Branch doth. not make void any Indictment & 
Pre ſentment, that in the Nature of an Indictment found 
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Baker 15 Hall caſe. > 4 


Wenz that upo n Conſdermion ofthe Stine of; EH 
J. cap. 14. * was reſolved by Cate Chief Juſtice of 


8 
Women tak 


the Common, Pleas, Teluerton, 2 Snig, and others; againſt their 


That whereas it is provided, that what Perſon - 


who takes: a Woman ſo againſt ber Will, Sc. although 
that the Body of the AQ extend to Taking only, yet 
in Ref) "ot this Word (ſo) it bath Relation to the 
Preamble (to ſuch Perſon as is deſcribed in the reamble, 


Wife Kath not 
Statute, for the 
in deſcribi 
2. This 
of the T. mentioned in the Prevmble” il. to bs. 
married, or defiled, for if The be not married or defiled, 
it is not ſuch a Taking (ſo), id eft, fo married, or fo de- 
fled; and it is not reaſonable that (%) ſhall have Relation 
- arc Taking, which is more remote, and not to the 
ge Defiling; which is nearer, Quod fuit con- 


afin, Oc. Oc. and ud Clergy is taken away by the Statute. of 
Alis. rincipals or Procurers before, vide 


Sanford, 4 37. b. accordingly: And ſo was the Law ta- 


ken in the 3 & 4 Ph. £9 Mar. as Juſtice | Dall. re 
ed. Vide Lamb. 252. Juſtice of Peace. * Port- 


„ nor is Heir apparent, it is out of the. * 
tatate would not have been ſo curious 


the Perſon, and all in vain. 


not the Receivers of them wha took 9 


3 r Vide Rani. BE; 
e © 'F | | LT A RE 
9 6. 3 * ne 9 1 — 5 
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4 >2- | 
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Tord (fo) relates to the Quality and Eyent 


Note, the Receivers of the Woman are en bue antes 21. 


1Ha Meeker, 


ch. 23. 
e 
eil. Having Subſtance) it was agreed | by all, that if the Farr * 


Triats, 7 
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| Privilege of Priefis. ' 
Nor, chat 1 ſaw 4 Report in the Time of O. Mary, 
upon 


51 the Stat. 50 Ed 3-64. 5.69 1 R. 2. c. 15. con- 
c cerning the * Arreſting of them in holy Church, that the 
' " x Salk-78. fad Statutes are but an 52 the Common Lay, 
- "t+lnff. 323. andin Maintainance of the f Liberties of holy Church, « 


2 loft. 3, by the Preamble of the fame Statutes, and there 
— 4 held, 20 Eundo, FK morando, for to celebrate 
de arreſted, nor 


Weser de Pricf wo fig 
ve an Action, ye | 
, of Maris. Res 


= 3, E#- , ES EEE. IS 


"Crown, 


Were if a Man be convifted, or bath Jubnnt 
| Death for a Felony, he ſhall never 
__ Common Law to an Felony done before the A — — 
3 a io Joi as the A mains in Force. Vids & Elis. 6.4 
18 And at this ay, if a Man be adjudged: to be 
hedges e hath his Paodan, ho Qhall"vgver. Sniper i 


b Felony before, for, he cannot have, two Judgments to 
| be banged Aliter, If the fir Attaigder be reverſed by Wl th: 
Error: 80 if a Man be outlawed, and by that Attaint 2 ot! 
Ha- en Felony he cannot be arraigned of any Felony before, for, Wh alt 
he cannot be twice attaint. Yigeio H. 4: Coron, 225 Coſt of 
08 peat GH. 5 rh 
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ties, Liberties, and after the 

32 r did move the 
ho have the Eftray ; and Brows Juſtice 
yon that the Leſſor ſhould have it, foraf- 
he Poſſoffiom; and when the Year and 
the. Propriety ſhall have Relation to the 
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Os the Lord. be 
and de paid 
unleſs i of Neceſſity or 


Sunday. 
bf 4 : e las: TT 16 : 
A 2 "14 R . * ' ; 
Pv, Hutchitifon's Ca. 
5 4 Prom , 4 


N the Caſe of Dr. Huuc hinſin, Parfon of Kenn, in the 

! County of Devon, it was refolved ger toram Cufiam, Vide 2 
that if any ſhall receive or take Money, Fee, Reward,” or Watſon's Cler- 
other Profit, for any Preſentation to « Bonefice with Cure, Er tat ab 5 
although in Truth he which is preſented be not knowing p. 48, gs, 97, 
of it, yet the Preſentation, Admiſſion, and Induction, 146, &c. 

re void per expreſſa verba ſtatuti of 31 H. 8. cap. G. and 

the King ſhall have the Preſentation Vac vice, for the Sta-. 

tüte intends to inflict Puniſhment upon the Patron, as up- 
*brs bY. >: bs "TT „ vol 5" N * on 
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99 a ä wal 
9 #. Pa ö e oh ny | 
_ -* 4." Hugh Manney's Caf. - Parr XI 
',  _ - on the Author of this Corruption, bythe Loſs of his Pre. 
© — dentaticn, and upon the Incumbent, who came'in v7 kg 

2 corrupt Patron, by the Loſs of hie Incumbency, althoug 

chat he never knew pF it; but if the Preſentee be no 
cognizant of the Colru ption, then he ſhall not be within 

the Clauſe of Diſability in the ſame Statute: And fo it 
Vas reſolved by all the Juſtices. in Fleerſtreer, _ Mich. 3 

| - Bac. fol. 7. vide verbg ſtazuti, which are very well penned 

|  -\ogeinſt the Avarice corrupt Patrons, 694427 - by 
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ret, I an Inforination. in-the Exchequer agaikt Hugh Mos 
; * ey Eſqy the Father, and Hugh Manney the Son, for 
| n Tntrufion and Cutting of a great Number of Trees in the 


8 c_ of Merionerh, the Defendants plead: not guilty: 
„ , mis produced neue 
_— nels for che King, and de upon his Oath to the Jv 
rors chat Hugh the Father and the Son joined in Sale 
3 of che Rid Trees, and commanded the Vendees to et 
them down, upon which the Jurors found for the King 
3 with great Damages; and 1 1 upon this was givet, 

' _ mi& Execution had of a great Part. ie 
And Hugh Manney the Father exhibited 4 Bill in the 
Star-chember at the Common Law, againſt. Roawlans © 
* Eliza, and did aſſign the Perjury in this, that the faid 
Page [102] Hugh the Father did never join in Sale, nor * command 
wy the Vendees to cut the Trees; and the ſaid Rowland if 
Eliza was by all = Lords in — 1 d y | 

| corrupt and wilful Perjury ; And it was reſol 

— 5. 78. that Ir was by the CNN Law puniſhable before an 
*2 Hawk p.395, Statute: And although that the Witneſs depoſe for the 
- 43) * King, yet he ſhall the rather be puniſhed than for ane 
ther, far the King is che Head and Fountain of Juſix: 
and Right; and he who perjures himſelf forgthe yrs 


| 7 more offend than if it was in the Caſe of 4 
Jeck. ; * "TX 3 hes. | 
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And us to" theſe Queſtions, it was reſolved by the two 


ſworn ad veritatem dicendum, and with this agrecs, 1 H. 4. 
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AT Inquiition-in the County of Middleſex Aw. 6. Fae 
D by 5 of a Diem clauſit extremun, after the Death 
of 2 Wikvard, it was found that the faid Hum- 
brey died fe 


iſed of a and 26 Acres of Land in ö 

Stepney; and that ahn Pilward was his Heir, and of the  — 1 
Age of 14 Years and 9 Days; and that the Land was held > ©. _ 
the King in Capite, by cry am Service. Fohn Wilward | _— 
died within Age, and by Inquifition in Mid. 8. Junii An. —_ A 
Fe. by Virtus of a Writ of Devenerunt, after the Death = 
of the faid. John Wikward, it was found that the ſaid hn 4 
died ſeiſed in Ward to the King, and that the ſaid MeF |  .. 3 
aun Lands at the Time of the Death of the ſaid i 
Fon, werg holden of the Dean of Pauls, as of his Maner Wo 


of Shadwell. $4 os TI 

All the mean Rates incurred in the Life of ohn Wil | 15 

ward, are paid to the King, $0 WR 

| The Queſtions are, * k a —] . . 2 

1. Whether by the Death of the ſaid John, and finding 

of the mean Tenure" in the Devenerunt, the firſt 

ee granted to Points be determined?  _ % 3 

2. Whether the Tenure found by the Office may be ; 4 


Ch. Juſtices and Chief Baron, that where the ſaid John died, 1 
the Oftice found by Force of the ſaid Writ of Diem clauſiti * 
extremum, after the Death of Hi ey Wilward, where- : 
Y the King was entitled to the Guardianſhip of the. faid 

ahn, hath taken its Effect and is executed, and does re- 
main as Evidence for the King after the Death of the faid 

u, but nevertheleſs is not traverſable, for it is traverſa- 

le during the Time it remains in Force only, andthe Ju- 
tors upon the Devenerunt after the Death of the faid Fohn, 
are at Liberty to find the Certainty of the Tenure, and 
they axe not concluded by the firſt Inquiſition, for they Are 


o 68. And 15 
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CY 
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between the Wilt of Diem obered, 0 * * and dhe Wi Writ 


of Devenerunt, but i one Pint; to Wit, the * Diem clay- 
22 ben fit extremum is Ruantum terr "_ & few: 
3 rage” # idem 271. de nib A ca uh, 4 die L . | 
2 . | ut 4 J flu Al | 
IRR 5252 quod J Heb H. gu? 2 * 8 in ca. 


Pite, nuper 5 7 inſra ans & in cnſtodia noſtrg 


Fit, Diem ale eee tit aces A Pr ecipi- 
«(9 An : EE terre 
e 


and — 
Points of the ſaid 


ion is not 8 
* Writ, the Jurors are at large to 
the firſt 


XP 

9 9 | 1 | 

= — Gaſs augen, 1 2 of th 
3 © Capias utla Ni abo fag | the Opinion all th Con 
1 Se wi = 152. 2 be pinion of all the Cour of : of 


| A n Ader jule of Peace, upon an Indictment of Felony, thit 

a n a Cabias utlegatum; and fo was the Opinion! 

Ba and all the Court of the Exchequet x 

to the Joſie Pexce, for they that have Power to awail 

Proceſs of Outlawry, have alſo Power to award a Cabin 

utiegacum, as incident to their Authority and Juriſdigian: 

ſiee the Statute of the 34 M. 8. cab. 14. for Certificate 6f 

4 hort Tranſcript of every Attainder, Conviction. or Out 

lawr ry of Felony, by ho © Clerks of the Aſſiſes, Clerks d 

| eace, c. into the King's Bench, on Penalty of 404. 

4 And note well, that ſuch r pr by's the ald " 
made to be of as Fleer Force as the Record it ſelf: Sex 

; Jdambertin ** of Peace, Fol 563. contra, but 5 
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e r Wg ᷣ ⁵ 


| Bar! a. * 0 
uſtices of Peace in Caſe of Profuration of 
. 6 


82 Hanser, Caſe. — 
dur Chamber 1 


| H. pens, blind h Pl is he 
io. 5 TR Barker 
OngIcior 
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upon an Ap was alſo affirmed before Commiſſioners De- 
e ee he Cones Be 
2 © ap FR ot Court, 1 the — Bill was preferred 
meer ce Spite, to an e Defendants 

ray! 5 Bnny py the Defendants — fi 


* Pace lied 


he Doctor 4 
ag, torty Pounds 

1 hundred and twenty Pounds to the Woman, 2 7 4 

20d it was faid, that Creare ex nibilo, quando eſt bonus, | w 

et divinum; 77 creare aliquid ex nihilo, quando eſt ma- 7 

lun, eſt Giabolicu ; & 1 Aladicne noc ut, 5 we 
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THeodore Thomlinſin had 'brought- an Addon of Accomit 
for Goods againſt one Philips in the Common Pleas; 
and thereupon Philips ſued Thamlinſin-in the Court of the 


Admiralty, ſuppoſing the Goods to have been received in 
foreign, Parts beyond the Seas: and the ſaid 7'homlinſon be- 


ing committed for refuſing to anſwer upon his Oath to ſome 


Corpus, which was returned thus, Ego William Pope 


- - Tnterrbgatories there propoſed to him, brought his Habeas 


Mareſcall atis 
Fuſtic. Sereniſ. Regis foſtr & in brevi buic Schedule an. 


ver. ſpecificat. Certific. quod infra vocat. Theodore Thomlin- 
fon ante advent. iſtius brevis capt, fuit & cuſtodie nes 


commiſſ. ex eo quod dictus T heodorus linſon vinculo ſa 


cramemi coram Fudice Aumiralitatis Angliæ àſtrictus al 


reſpondend. quibuſdam Articulis contra eum in difta Cur. 


at. gc. ſub pæna quinque librarum, c. contumacitet | 


examen ſuum ſubire recuſavit, Jacirco, &c. And it was 1e. 
ſolved by the Court of Common Ples. 
© x. That the Court of Admiraſty hath no Cognizance df 


Things done beyond Sea, and this a plainly by the 


Statute of 13 Rich. 2. cap. 5. the Words of which Statute 
are, that the Admirals and their Deputies ſhall not meddle 


from henceforth of any Thing done within the Realm, but 
only of a 'Thing done —_ the Sea. Vide 19 H. 6. f. 7.Fot 
Things tranſitory done beyond the Seas, either are triable i 
the King's Courts, or the Party grieved may have his Ne. 
medy before the Juſtices where the Fact was done beyond 


Seas. : | 
2. That the Proceedings in the Court of the Admiralty 


are according to the Courſe of the Civil Law, and there 
fore the Court is not of Record, and by Conſequence cus 
not afleſs any Fine in ſuch Caſe, as Judges of a Court a 
Record may do. | | | 
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us ſupreme Curiæ "Admiralitatis Anglie Dom, 


N 


| Kür XI. Right ro Seats in the —— — 

. That che Return above-mentioned was inſufficient; 

TY being too general, becauſe it is not ſpecified for what 

x Cruſe or Matter T homlinſon was examined, fo as it. might 2 

90 appear that the Interrogatories were of ſuch Things as werg hee q 
within their Juriſdiction, and that the Party ought by Law  , 
to — upon his Oath, for otherwiſe he might very well — = 
Femie. , / 8 8 f * | £Þ 


This Caſs was intended 70 have bien inſerted by in Nota. 


f nt then 0 = 
Publiſhed, becauſe the King commanded that it . ——_— 
ſhould nat be Printed, but the Fudges reſolved - 
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* Right to Seats in the Church: bete dt 
___Corvex's Cafe. 1 
Does did Libel againſt Pym; an Attorney in this Scars in \ 4 


* 1 


Court, for a Seat in à Church in the County of Devon: Churches. ; 2 
And Pym by Serjeant Hutron, moved the Court to have 4 257 Vatlon's w 
Prohibition upon this Reaſon, that himſelf is ſeiſed of 4 $32 428 ↄ 
Houſe in the ſaid Pariſh, and that he, and all thoſe whoſe and 643, 6 
Eſtate he hath in the Houſe, have had 4 Seat in an Ifle of Gibſen: 
the Church! And it was reſolved by the Court, that if a 
Lord of the Manor, or other Perſon; who hath a Houſe 


and Land in the Pariſh, Time out of Mind, and bad a Seat 
in an Iſle of the ſame Church, fo_that the Ifle is ſole and te 
Roper to his Family; and they have maintained It at their | 
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adle | ni 9 
but barges, that if the Biſhop would diſpoſſeſs him, ha 5 
Fer have a Prohibition, for it ſhall be intended that the | 4 
en W938 Anceftors, or ' thoſe whoſe Eftate he hath; have { | | 
Ad and built the Iſle with the Aﬀent of the Parſon; 7/\ /\ 

Axon and Ordinary, to the Intent to have it only to him- | 


* elf But for a Seat in the Body of the Chureh, if a Que- F * 
ral en ariſeth concerning It, it 15 t be decided by the . 
here Wi becauſe the Freehold is to the Parſon, and the Placs 0 uw hte a 
c dedicated and conſecrated to the Service of God; and is | - 

art mn to all the Inhabitants ; and rherefore it belongs to * 


| be Biſhop to order it in ſuch manner as the Service. 
| 1 beſt celebrated, and that there be no Conten· 
Thü in_the Church. And it is to be preſumed, that the 
2 M _ ...  Oreinaty, 


% 


-- 


' Caſe of Dame Wiche in 9 H. 4. 14. and ſaid, the Gaſe there 
vas, that the Lady brought à Bill in the K's Bench againſt 
A | 2 Par 3 unam Tunicam vocatam a Coat armor & 
= 5 5 Penmons with the Arms of the ſaid Sir Hugh Miche her 
= * Husband, and a Sword in a Chapel where he was buried. 
r And the Parſon claimed them as Oblations, and there- 
bote that they did belong to him: And there it is holden, 
e 


that if one Uſe to fit in the Chancel, and hath there a Place, 
_— bis Carpet, Livery and Cuſhion, the Parſon cannot claim 
= _  - them as Oblations, neither ought he to have the faid 
= Things, for that they were hanged there in Honour of the 
= -.- . - decealed; and therefore, by the ſame Reaſon, although 4 


Graveſtone, Coat of Armor, Tomb, Sc. are annexed to the 
Frechold of the Parſon, yet in regard the Church is free to 
all the Inhabitants for burying, the Parſon cannot take 


I Wat 29 2 5 
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l 4 Lo / EE And the Chief Juſtice ſaid, that the Lady might have 1 


Action during her Life, in the Caſe atoreſaid, becauk 
e her ſelf cauſed the ſaid Things to be ſet up there, and 


”. . after her Death, the Heir to the deceaſed ſhall alſo have his? 


Action, becauſe that (as the Book ſays) they were hangal 
 _ © there for the Honour of his Anceſtor, and therefore they 
are in the Nature of Hirelomes,which by the Common Lay 


belong to the Heir, as being the Principal of the Family: 
II be like Law of a. Graveſtone, Tomb, and the like. 

_ . And this agrees with the Laws of other Nations, Bg. 
_ © . tbo. Caſſaeus, fol. 15. Concl. 29. Action dat. {7 aliguis at 


3 ma, in aliquo loco poſita, deleat. ſive abraſit, Sc. & iu u 
a. 3. 48. in the Biſhop of Carliſie s Caſe, it ap 

- BED Achat the Ornaments of the Chapel of a preceding Biſhop 
Page [106] & belong to the ſucceding Biſhop, and are meerly in Sus 
_— ceſſion, altho that other Chattels, in Caſe of a ſole Corps 
ration, do belong to the Executors of the deceaſed Party 
and ſhall not go in Succeſſion : ſo in the other Caſe, Thing 
__ erected inthe Church for the Honour of the dead Perſon, ſhl 
__ © I go to his Heir, as Hrclomes, as in manner of an Inheritanc 
Nen. Vote, That in Eaſter-Term, 10 Jacobi, It was reſolrel 
_ in the Court of Star-Chamber, in the Caſe between Huſy 
er ang _ and Katharine Leyton, and others, that if a Man havet 
E  kcighron, Hog iy any . | Two ous of Mind, he and all that 
Whole Eftate he bath, have uſed to have a certain Pew 
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_. 4+ who hath the Cure of Souls, will take Order in 
- R Cates, according to Right and Conveniency ; that is - 
da ſay, to take Care that the Gentlemen may have Places 
mt for them, and the poor People fit Places for them alſo; 
1 and the Ordering thereof is a 1er „ qr, and 
1 — wich thisa BZ v. 12. and the Chief Juſtice cited the 
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of Shrewsbury's Caſo: 
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the Obaech, that if tho Ordivary will diſplace hiw, he thail 
ave a Prohibition, for if he bath it b irie has 


4 good Right in the Seat, as he h 


abitants in the Manor-Houſe, any 


mers, an 
ry ſhall diſpoſe of common and vulgar Seats in the Church 
where there is no Tuch Preſcript on,- as is aforeſaid, 
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Manor which includes other Tenants, Far- 
d Inhabitants - But true it js, that the Ordins 
FACE : 


» 


Earl of Shrewsbury's Caſe. 


of the Lords of the Privy Council, directed to Sir Hum. 
Prey Winch, Sir James Ley, Sir Anthony Saintleger, and 
Sir Fames Hulleſton ; they did certify to their Lordſhi 
the Claim of Gilbert, Earl of Shrewsbury, to the Dignities 
of the Earldom of Waterford, and Barony of Dungarvan 
in Trelang, in ſuch manner as followeth ; | | 


twentieth Year of his 17 did grant to his thrice belo- 
wed Coſin John Earl of Shrewsbury, in Confideration 


| Waterford, pro eo quoque enndem con ſungui- 
neum noſtrum rædicta terra 0 . 
tibus illis contra. inimicorum 
rum inſultus patentius defendat, ipſum in Comitem 
Waterford, una cum ſtilo & titulo at nomine & bo- 


to the ſaid Earl and his Heirs Males of his Body; 
and further by the ſaid Letters Patents, did grant the 
Caſtles, . Lordſhips; Honours, Lands, and Manors of 


bis Body, to hold the Premifles of the ing and his 
Heirs, by Homage and- Fealty, and by the Service of 


land: Afterwards in the Parliament called Des ' abſen- 
tees, holden at Dublin in Ireland, the tenth of May, 
tne. Twenty-eighth of Henry the Eighth, by Reaſon of 


3 


King Henry the Sixth, by his Letters Patent, in the 
of his approved and loyal Services, in the ' City and 
ra Hiberniæ in ar- 
£& Rebellium mnuſtto= 


ure eidem debitis ordinamus & creamus habendum © © 


Dungervan to the ſaid Earl and the Heirs" Males of 5 


being his Majeſty's Seneſe hall in the Realm of r.. 


Re long Abſence. of George Earl. of en 45 
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Dau of Shrewsbury's Cafe. ' Pr NI. 

n of. che ſald Realm ; it was enacted, that the King hie 
Heite and Aſſigns, ſhall have and enjoy the Right of 
> -- * © his Crown of England, all Honours, Manors, Caſtles, 

45 Lordſhips, Franchiſes, Hundreds, Liberties, Count - Pala- 
tines, Juriſdictions, Annuities, Fees of Knights, Lands, 
Tenements, Sc. and all and ſingular Poſſeſſions, Heredita- 
ments, and all other Profits, as well Spiritual as Tem- 
Firs whatſoever, which the ſaid George Earl of Shreuſ. 
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_ Sb and Waterford, or any other Perſon or Perſons had 
=  — to his Uſe, &c. King Henry the Eighth, by his Let- 
=, ters 45 nag 6 of Keen Reign, re- 
Dee [ro] citing the ſaid Statute De bntees, 0s Premiſſa 
== age U g 1] — & mnolentes ſtatum, honorem, & Fabris 
—_ Prælicti Comitis diminuere, ſed amplius augere, de certa 
3 ſtientia & mero motu, c. did grant to the faid Earl 
_— and his Heirs, the Abby of Rufford, with the Lands 
= * — thereto belonging in the County of No##:ngham, and 
the Lordſhip of Rotheram in the County of Tork, the Ab- 
dies of Cheſterfield, Shirbrook, and Gloſſagel in the 
1 County of Derby, with divers other Lands and Tene- 
_ ments of great Value, to be holden in Capite: And the 
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2 Queſtions were | 

. Whether by the long Abſence of the Earl of 
. shury out of Trelaud, by Reafon whereof the 
King and his Subjects wanted their Defence and Afi 
1 ſtance there, the Title of the Honour be loſt or forfeited, 


_ the faid Earl being a Peer of both Realms, and refiding here 
=. 2. Whether by the ſaid Act De Abſentees, An. 28. H. g. 
_— the Title of the Dignity: of the Earl of Waterford, be 
= taken from the ſaid Earl, as well as the Manors, Lands, 
_—_— ' - 'Tenements, and other Hereditaments in the faid Act ſpe- 
3 | -_— | Belk -. 
= And afterwards by others Letters Patent of the Lords 
_ of the Council, dated the Twenty-ſeventh of September 
_ 1612. the two Chief Juſtices and the Chief Baron were 
_— * required to conſider of the Caſe which was incloſed with- 
_ | = their Letters, and were to certify their Opinions of the 
2 l 5 : - ame. | < | 2 | y f 
= - _ Which Caſe was argued by Council learned in the Law, 
=. - in behalf of the ſaid Earl, before the ſaid Chief Juſtices 
and Chief Barons, upon which they having taken great 
> Confideration and Adviſement, after they had read the 
Preamble, and all the faid Act of the 28 H. 8. it was uns- 
_ " nimouſly reſolved by them all, as followeth 3 » | 
A3 s to the firſt it was reſolved, that foraſmuch as it does 
nat appear what Defence was requiſite,” and that . 
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done by Force of an Act of Parliament, 16 June 17 EA. 4. 
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Conſideration Executory was not found by Office to be 
broken as to that Point, the faid Earl of Shrewsbury 
notwithſtanding. does remain Earl of Water ford. 1 
As to the Second, it was reſolved, that the ſaid Act of 
the Twenty-eighth: of H. 8. De Abſentees, . doth not only 
take away the Poſſeſſions which were given to him at the 
Time of his Creation, but alſo the Dignity it ſelf, for alt 
one may have a Dignity without any Poſſeſſions 4d. ſuſti- | „ 
nendum namen & onus, yet it is very inconvenient that aDig- 5 4 
nity ſhould be cloathed with Poverty: Ard in Cafes of 3 
Writs, and ſuch other legal Proceedings, he is accounted 
in Lew a Nobleman, and ſo ought to be called, in te- 
ſpe& of his Dignity ; but yet if he want Poſſeſſions to 
maintain his Eſtate, he cannot preſs the King in Juſtice | 
to grant him a Writ to call him to the Parliament ; and fo 5h 
was it reſolved in the Caſe of the Lord Ogle, in the Lord Ogle's 
E of Edward the Sixth, as the Baron of Burleigh, Caſe. | 
Lord Treaſurer of England, at the Parliament An. 3; 
His. did report: And therefore the Act of the 28 H. 8. 
(as all other Acts ought to be) ſhall be expounded to take 
away all Inconvenience, and therefore by the general Words \..- 5. _ 
of the Act, vis. Of Honours and Hereditaments, the Dig- Honour taken 
nity it ſelf, with the Lands given for Maintenance of it, a or Po- - 
are given to the King, and the Dignity. is extiuct in the 3 
Crown And the Cauſe of Degradation of George Nevill i 
Duke of Bedford, is worthy the Obſervation, which was . * 


verty. 


which AR reciting the Making of the ſaid George Duke, 
doth expreſs the Cauſe of his Degradation in theſe Words: 
And forſomuch as it is openly known, that the ſaid George 
hath not, or by Inheritance may have any livelyhood to ſup- | 
port the ſaid Name, Eſtate, and Dignity, or any Name of 
Hate; and often times it is ſo ſeen, that when any Lord 

is called to high Eſtate, end hath not convenient Liveli- 
hood ſupport the ſame Dignity, it induceth great Pover- = 
ty and Indigence, and cauſeth * oftentimes great Extoxtion, Pqgg C10 1 
Imbracery and Maintenance to be had, to the great Trou: 4 
ble of all ſuch Countries where ſuch Eſtate ſhall hap- 
pen to he: Wherefore the King by Advice of bis Lords 

piritual and Temporal, and by the Commons in this 

ſent Parliament aſſembled, and by the Authority of the 


1 
? 


lame,” ordaineth, eſtabliſheth and enacteth, that from S108 " 


henceforth the ſame Creation'and making of the faid Duke, 
and all the Names of Dignity given to the ſaid George, or 

to John Nevill, his Father, be from henceforth void and 
of none Effect, &c. In which Act, theſe Things are to be 

obſerved. | | Sher + © {= 
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erh + x, That altbe the Duke had not any Poſſeſſions 10 ſup- 
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13 to take away ſuch Inconvenience : And although the ſaid 
__ * | Earl of Shrewsbury be not only of great Honour and Vir. 
= tue, but alſo of great Poſſefrons in England, yet it vat not 
ti Intention of the Att to continue him Earl in Ireland, 
wuben t hisPoſſeſwns in Ireland were taken away from him, 
iu that the King at his Pleaſure might confer as well the 
= - . ,. Dignity as the Poſſeſſnons to any other, for the Defence of 
= . - the ſaid Realm. And the ſaid Letters Patent de Anno 
2859 H. 8. have no Words to reflore the Dignity, which the 
1 A Parliament hath taken away; but it was not the 
I,sntent of the King Dim inuere ſtatum, honorem, & dignita- 
_ - tem ipſius Comitis, but augere his Poſſeſſions for Mainte- 
1 nance of his Dignity, for ſo much appears by this Word 
Augere; for he doth by the ſaid Letters Patents, with ev. 
ceeding great Bounty, increaſe the Revenues of the ſaid 
Earl in England, which the King did think was an In 
creaſe of large Poſſeſons in England, inſtead of all that 
| _ was taken away from 2 by the At of the 28 
And whereas it was objected, That the general Words 
Honours and Hereditaments are explained and qualified by 
the ſaid Words Relative ſubſequent, Mhich the fhid George, 
or ay to his uſe hath, and therefore it ſhall not be intend- 
ed of any Honour or Hereditament, but of ſuch whereof o- 
thers are ſeiſed ta his Uſe, and no Man can be ſeiſed of the 
Dignity, and therefore that the ſaid AR doth not extend to 
it: but that it is to be underſtood Reudendo ſingula fingulis, 
and theſe Words which the ſaid George Earl hath, are ſuf 
ficient to paſs the Dignity, and with this agrees the Opivi- 
on of all the Judges of England in Nevil's Caſe upon the like 
Words in the Statute of the 28 H. 8. in the jth Part of my | 
Reports, fol. 33 & 34, CE ig | 
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41 & 70. 


inions, whether Vid. Far. 8. 31, 
. the Juſtices of 1 mn, 


Fleming Chief Juſtice, Tanfield Chief Baron, Snigg, AE 4 
tham, Crook, Bromley and Doderidge, (Telverton and Mil- | 
hams Juſtices being dead fince the laſt Term) did deliver 

their Opinions to the ſaid Lord Chancellor. That the Pre- 

cedents of each Court are ſufficient Warrants for their Pro- 


ceedings in the ſame Court; and therefore as well in the IS ; 


King s Bench and in the Exchequer, as in the Common 
Bench, the Judicial Precedents in them arg good Warrants 

of their Proceedings, and therefore for a long Time, and in 

many Succeſſions of Reverend Judges, Prohibitions upon 
Information, without any other Plea pending have been 
granted, Iſſues tried, Verdicts and Judgments given upon 
Demurrer ; all which being in Force, 'they were unani- 

mouſly agreed to give no Opinion, againſt the Jurifdition 

of the Court of the Common Bench in this Caſe, and none 

of the Judges of the Common Bench were called, or preſent 

at any Conference concerning this Matter, and yer Laqueus | 
confratftus eſt, & nos liberati ſumus. Et magna eſt veri- | 


is & rævalet: See my particular Treatiſe of the Juriſdi- 4 laft. gg, 100. 4 


tion of the Common Bench in this Point, by which the 
Juriſdiction of that Court evidently appears. - 


Hill. 
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WS Parliament in Ireland. a 
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2 TOS. HE Lords of the Council did write to the two * 
3 12 „J ric Juſtices and Chief Barons in theſe Words, a 
—_ Es, After our hearty Cemmendations to your Loraſhips : Where. 1 
= far. wo 4 bis Majeſty for divers weighty Conſtderations hath reſd. | y 


4+ laſt. 35', wed tg hold a Parliament withiu the Realm of Ireland: 
AJ that by on Act made in the temh Tear of H. . 
called Poynings Act, I is provided, T hat all fuch Bill 
ps ſhall be cfftered to the Parliament there, ſpall be firſt trau- 
ſeribed hither under the Great Seal of that Kingdom, and 
1 Having received Allowance and Approbation bere, fhall be 
PFPFeͤiut under the Great Seal of this Kingdom, and ſo returned 
- 7 thither to be preferred to the Parliament, foraſmuch as there 


— 


= _ . are accordingly transferred hither from thence * divers ill, 
7 Page [4 10] as well publick as private, ſome of which Bills were firſt a. 
1  " oreed on here, ſome others were framed aud conceived there, 
—_ and coming now hither may happily recezve Amendment and 


1 | Alteration, Me have thought meet for Avoidance of 4- 
e Nueſtion, or Inconvenience that may ariſe of the 


Aanner and Form of Proceedings' in-amending or alter- 
= ing pf theſe Bills, hereby to pray and require you, calling 
__- — to you his Majeſty s Attorney and Wlicitor, to look into 
$ - "MF tz; Act, and to conſider of ſuch Courſe as Hall le 
t to be held concerning the ſame, £*c, Dar ultimo Ju 
3 CE li 1672. Upon which in this Term the faid Chief 
= " Juſtices, Chief Baron, Attorney, and. Solicitor General 
We were aſſembled two ſeveral Days at Serjeants In; 
nd they bad not only canfidered of the 10 H. . c. 4. called 
9577 's Act; but alſp of an Act made in the Realm 
| of Ireland, 3 & 4 Phil. & Mar. cap. 4. intituled, An 
wh AQ 1 how Poyning's Act ſhall be er pounded and 
5 -- [ taken: For | Y the ſaid Act of the 10 H. J. it is pro- 
a yided, That no Parliament be hereafter holden in the 
faid Land of Jreland, but at ſuch Seaſons as the 
King's Lieutenant and Council there firſt do certify the 
King under the Great Seat of that Land, the Cauſes and 
Conhiderations, and all fuck Acts as to them ſeemeth ſhould 


pak 


r eee. e» AY HH =: Hos e 


R # RY 9 4 
R 9 7 


de good and expedient for the 


ll '' «7 
75 "i 


4 * 1118 rr 1 ai 
* N "> - ou 0 - 
990 Wr 


0 5 = , 
. : 


"Pixar XII. Parliament in Ireland, 


pals in the faid Parliament: And fuch Cauſes, Conſidera- 
tions, and Acts affirmed by the K 


and, and his Li- 


n his Council, to 


cence thereupon, as well in Affirmation of the ſaĩid 


Cauſes and Acts, as to ſummon the ſaid Parliament 


under the Great Seal of England had and obtained: That 


done, a Parliament to be had and holden after the Form 


and Effect before rehearſed : And if any Parliament be hol. 


den in that Land hereafter, contrary to the Form and 
Provifion aforeſaid, it be. deemed void and of none Effect in 
the Law. Upon which Act, divers Doubts and Ambigui- 
ties were conceived, ſome whereof were of greater Difhcul- 
y than others : And firſt, 'A Doubt was conceived, whe- 
er the ſaid Act of the 10 H. 7. does extend to the Suc- 
ceſſors of H. 7. for that the Act — only of the King 
generally, and not of his Succeſſors. 2. If. the Queen 


Mary were within the Word King; and although theſe. 


were not Matters of great Ambiguity, for that this Word 
King, which imports his politick Capacity, which never 
dies, and being poke indefinitely, does extend in Law to 
all his Succeſſors, yer is this ſo expounded by the ſaid AR 


of 3 &- 4 Phil. Ma. vis. That the ſaid Act of the 10 
EJ. ſhall extend to the King's and Queen's Majeſty, her 


Heirs and Succeſſors. Secondly, Where the Act of Poyrr- 


ing's ſays, The King's Lieutenant and Counſel there, a 


Scruple did ariſe ; that if the King appoint one by the 
Name of his Deputy, or L. Juſtice, or that if he conſtitute 
two Lords Juſtices, Chief Govetnor or Governors, and the 
Council, Cc. and therefore it is explained in the AR of the 
3 Phil. & Ma, that the ſaid Act of Poyning's extends 
to all of em. Thirdly, The greateſt and moſt difficult Doubts 


was upon theſe Words of the Act of Poynings : Aud ſuch 


Cauſes, Conſiderations, and Acts affirmed by the: King and 
his Counſel to be good and expedient for that Land, Se. 
Whether the King may make any Change or Alteration of 


the Cauſes, Confiderations or, Acts which ſhall be tranſmit- 


ted hither from the Lieutenant and Council of Jrelaua, for 
that it is not affirmative, but for Correction and Alteration of 
them'; and therefore it was neceſſary to explain, that the 
AR of the 389 4 Phil. & Ma. was in theſs Words. Either 


for the Pafſunt of the ſaid Acts, and in ſuch Form and Te- | 


wr as they ſhould be ſent into England, or elſe for the Change 


or Alteration of them, or any Part of the ſame. aly, An- 


other Queſtion was upon the Words of the firſt Act, 918. 


That done, a Parliament to be had and bolden, &c. If at the 


ſame Parliament other Acts, which have been affirm'd arglter- 
ed here, may be cnaRed by the Authority of the Face 
Wt 6 N there. 
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r. chere, the which is explained by the ſaid laſt Act in the 
rin] woe ot For paffeng and my upon Juch Ae 
=. a0 others, as all be ſo reti umder the great | 
_— -.- | Seal of England. Fiſthly, Great Doubt did ariſe on theſe 
WMorche, That done a Parliament to be holden, whether 
4 the * Council — __— after the Parlia- 
ment | pendente mento, may upon De. 
| bate 22 had there, eranſmit — 2 Con- 
85 _ Aderations, Cauſes, Tenors, Proviſions, and Ordinances, a 
8 ſhall ſeem to them to be good, to be enacted at the 
-./ {aid Parliament within the Realm of Ireland, the which is 
explained by the ſaid 3 & 4 Ph. & Mar, by expreſs 
Words, that they may. | 
Morte, Reader, the Order of Proceedings and Simmons 


_ <3 e Parliament in Ireland; Firſt, the' Lieutenant and Wi; 
F,. -. _ . Council do certify under the great Seal of Ireland the 
—_—. Cauſes and Conſiderations of all fuch Acts, as ſeem god Wl 
—_—_. - to them to be paſſed in Parliament, . ſo that originally i: te 
_—. is to begin there.” 2. They are to be affirmed, altered, or th 
_ . changed, and returned under the great Seal. 3. Licence 
Ma ' under the great Seal to ſummon and hold a Parliament, WW ir 
=. „ "oh be. done pendente Parliamento, as it appears it oigli 
| 10 - THE | # ; ER . al 
3 And it was unanimouſly reſolved, that the Cauſes, Con e 
20 -  fGiderations and Acts tranſmitted hither under the great Pig 
Seal of Freland, ought to be kept and preſerved here in Wi 

* the of England, and ſhall not be remanded. il 
* 2. If they be affirmed, they ought to be tranſcribed un eg 
der the t Seal and retu into Jreland, and all B 
that which pe the great Seal, ought to be inrolled o 
here in the Chancery. 2. If the Acts tranſmitted hither e. 
be in any Part altered or changed. here, the AQ f | 
T "omg 4 changed, —_ forthwith to be returned un- Wiz. £ 
der the great Seal of England; but the Tranſcript under NN 
de great Seal of Ireland, which remains in the Chancery Made 
here, ſhall not be amended, but the Amendment ſhall Moid. 
be under the great Seal-of England as aforeſaid, returned ¶ Sec 
into Jreland, without any Signification or Certification 0 
their Allowance by thoſe in Ireland; for as the A&M 
, move originally from Ireland, ſo the Amendments or A.. 
! 'terations move here in England; all the Bills which at Me 10 
| tranſmitted here from Jreland, are with the Petition «MM 
the Deputy and Council of the King altogether undet 
the great Seal of Ireland, and ſo all the Acts which att 
| '-_ __ -  -. affirmed or altered, are returned together under the Great 
1 Seal of England. See 10 H. 6. 8. which begins, Mich. 1 


E. 6. Rot. 46. coram Rege, how the Parliament in Trelan 
| 2 1 


" 4 thy * * 7 * 4 nenne * = 4 At "> _— 
A wx Pe WOO rage Ie un ae a — 
— 140, l N e 7 
. — 3 q EY 4 = * * ' =» 4 | : * 


dt "y 
L * F . 
, Y » 
ad * 0 | 
7 * I * 4 4 4 7 
' tte” : - * Y : F > 
N % — . 4 - _ . * N . „ 4 
0 * = . * . % \ 7 = „ 0 , = - * 
4 - 


Parr II. Parliament in Ireland; 
as holden there. before Poynings AF, And fee another 
AR made at the Parliament. in Ireland in the ſame Leer A 
of 10 H. J. c. 22. it is enacted, that all Statutes late made — 
within this Realm of England I or belonging - 7 
to the common and publick Weal of the Cond, om 
henceforth to be deemed good and effective inthe Law, 
and over that be accepted, uſed and executed within this 
Land of Irelang in all Points, at all Times requiſite, . ac- | 
cording to the Tenor and Effect of the ſame : And o- e 
ver that by the Authority aforeſaid, that they and every „ 
of them be authoriſed, proved, and confirmed within cke '< 1% 
hid Realm of Ireland; and if any Statute or Statutes have 

been made within this ſaid Land theretofore to the con- -. + — _ 
trary; that they and every of them by the Authority &  ., 3 
ſorelaid, be adnulled and revoked, void and of none E e 
in the Law. And obſerve that this Word (late) in this 
AR, hath the ſame Senſe (as before) fo that this Act ex- 
tends to all Acts of Parliament made in Exgland before 
the AR of 10 H. 15. And that is the Reaſon, that all Acts 
of Parliament made in England before this A& concerni 
Jreland, but only general Als made fince the ſaid Act 

10 H. 4. do not bind them, becauſe that (as it hath been 
ad) they have a Parliament for the Realm of Jreland, 
ind thoſe of Ireland do not come to our Parliament. 


a 2 WW Ow Y © 1 


TAK 


o. | 

en Wie R. z. 12. Hibernia habet Parliamenta, & faciunt l- r 2 
in Wires, & noſtra ſtatuta non ligant eos, quia uon mittunt ©, 
ed. les ad Parliamentum, ſea Perſone eorum ſunt Subjecti | * | 
un- Wer ts, /icur Tubabitantes Calinæ, Ses gie & Guiene. — 
al Bur ueſtion is made of this in ſome of our Books. Vide Page [C]] 
led Who H. 6. 8. 32 H. 6. 25. 1 H. 7 3. 8 H. J. 10. 8 Rich. 2. Note.. 


receſs 204. 10 Ed. 5. 41. 13 Ed. 2. titulo baſtard, 11 H. 
7 E. 4. 27. Plowd. Comm. 368. 13 El. Dyer 35. 2 B. 


Dyer 366. Calvin's Caſe in the ſeventh Part of my Note. 

\der ort 2 26. 14 Ed. 3. 184. A Prebend in England is | 

cery * Biſhop of Dublin in Ireland, his Prebendary is 

ſhall W010. 12 | . 5 7 
raed See the Statute of Treland, upon what Books and Acts Where à St. 
n of Parliament : This Queſtion is now by common Expe- tute Suge . 
A& Perce and Opinion without any Scruple reſolved, that the beg 8 

r of Parliament made in Hrgland ſince the Act of 4 last. 3 30, 71 

1 are We 10 H. 5. do not bind them in Jreland: but all Acts iss. 

on d ade in Ergland before the 10 H. y. by the ſaid Act 

ndet ede in Ireland An. 10 H. 7. cap. 22. do bind them in | 
_ . n * 
rest — 4 8 * 

b. 1 

elan 


1 9 
” — „ 4 - 
" * | © o wel 
p ” 
% F 
\ . 0 
. - 
x 
* * n 
* 


d - 8 : y * @ — e | 
4 = * ; : a * 4 d Y n 
— N 1 P = 7 | f 
* * FS. , 7 * . a 4 * * ? - ? : 4A P '; 
1 c - "x N nf r 4 y % , N 5 
8 - 1 P : 4 f = 4 * 8. 0 N , V 0 , p ART XII 
| E 3 8 ' [] 
F l + 4 " 4 8 : . < | / 
* - " : " 


———y 


* 


— The King's Prerogative in Dignities, Quere, 


ive. 


A | held, that if a Baron dies, having Iflue divers Daugk. 
. My -- ze the King may confer the Dignity on him who = 
ties any of them, as hath been done in divers Caſes, vis 
In the Caſe of the Lord Cromwell, who had Iflue diver 

Daughters, and the King did confer the Dignity upon 

| ' Surchier who married the youngeſt Daughter, and be 

FF.  - - _ was called Lord Cromwell: And fo in other Caſes: And 

A 8 he ſaid, that the Earl of Gloceſter, who had married the 

_ Daughter of King Heury the Third, and the Counteſs a 

_— ter married Mount Hermer, who was her Husband's 8 

| -— _ ,- -  cretary, for which the King impriſoned. him; and after be 

ing reſtored to the King's Favour, during the Minority of 
| the Son of the ſaid Earl of Gloceſter, and until the Infut 

—_ came of full Age, and when the Infant was of full Age he 

EF - . .  - wascalled to the Parliament by the Name of the Earl d 

_ - - |  Gloceſter, and, the other by the Name of Mount Herne 

Knight; and he ſaid, that it _— in the Edict « 
_ 


Nr. that Camden King at Arms told me, that ſome 
ters, 


* 
* * 
} * * 
= - 
E. 


4 * 


Statute made in France, that 1 be made Dult Ch 
= Marqueſs, Earl or Baron of any privileged Place, u g 
Sai, c. if he die without Heir Male of his Body, M 
_ - Dignity is not only extinct, but the King ſhall have thi 


Manor or Territory whereof he took his Name and Dig 
nity :: Sed nos non habemus talem conſuetudinem. 


8 4 
o * / 
: * _ - 
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| Eccleſiaſtical Juriſdiction. | f 4 
dees Mork (by Zinwped) that it appears, that by the ( 
2% . 5g eg nons Eccichafttck none 3 Eccle ſiaſti 


Coder 531,532- T g 
* Iuriſdiction, unleſs he be within the Orders of the Church 
uſe none may pronounce Excommynication, but a i 
IR ritual Perſon ; and there it appears, that as well the N 
3 giſter as the Judge ought to be ſpiritual, but now by f 
3 tatute of the 3) H. 8. cap. 1). A Doctor of Law or Kt 
giſter, although he be a Layman, may execute Ecclefult 
cal Juriſdiction. - - | 1 


* 
* 1 0 


* 
* - 
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iy | Note alſo, that by the Canons no al judge | 52 SIG 0A L 
ought to cite an wy Churchwarden to the Court, but ſo as | "= 

be may return home again to his Houſe the ſame Day. 

* Alſo the Canons do limit how many Courts Ex Officio 
* may have within a Year, 

e. 

me | W 225 % g 5 2 ö 

vi "6M Mich, 11 Jac. 5 Page [rz] 

ven | . | | 

pon | 4 : 

* Cuſtom London. 


the Ne that if a Man gives to one of his Children 1 | 
4 {rw Sum in his Life, and after dies, although this 2 
* | iven as a Child's full Portion, yet it ſhall bo ſuffi- Loy. 1; * / 


| ” 


1 r r him ; 3 butif the Father by by Mſg oe or by Will does 2 Show. * 


made a Difference vr pike this Sum, ſo given and declared 
to be but for Part, ſhall be accounted upon Account 2 | 
of the entire Eftate or not; that is to ſay, if the Iſſue 
in Part advanced, ſhall have ſo much as amounts. to 4 
Child's Part, and that the Wife and the Executor ſhall = 5 
hereby, where that this Portion ſo given, ſhall be 
Benefit to the Wife or the Executors. . a 
As if a Man hath two Children, and gives to one of 
em an hundred Pounds 1 in Part of his Advancement, and 
hen dies worth 900 J. in this Caſe the Wife, the Iſſue not 
dranced, and the Executors ſhall have but three equal 
arts of the 900 L vis. three hundred Pounds a . 
Ind then this ——— Pounds ſo given ſhall be in Hoch- 
ot between the Children; which (as I think) cannot ut 3 
vr then there ſhall not be Equality among the Iſſues, as 
de Cuſtom doth require, who ought in my D * 
ave the Precedency o Favour, if any 25 N 


— | 


Si 1 


_—_— NOTE, it was holden by theJudges in the King's Bench, 
* 3 That if = Man being poffefſed of a Houſe and Term for 
= ' Years, doth deviſe to pious Uſes for Fears and then doe 
I 5 demiſe this to his Wit for Life, the Remainder over, 

And dies, all his Debts reg amb, if the Widow enten 
__. - generally, and converts the Profits to her own Ute, and 
=. Bot to pious Works; this is a Determination of her Ele 
+ ction: And this is the general Caſe, and therefore it i 
1 | good that it be ſpecially found. 


. OI — _- — . — 9 _ 4 — — 


1 | r 
| go . wig * | 7 | Haynes Cuſe. N 


= Felony to de NlorB, in the Lenten Aſſiſe held at Teiceſler, 11 ul 
A * ; : $424 
* 12 Fac. the Cafe, was, That one William Haynes lu 


E.4.14:, Aged uf the ſeveral Graves of three Men and one We 
oor 878. an ke Night, and had taken their winding Sheet 


_ ia from their Bodies, and buried them again; and it was g 
=  pricty in them. folved by the Juſtices at Serjeants Inn in Neetſtreet, tha 
= - ' . the Property of the Sheets remain in the Owners, that i 
5 in him who had Pro 2 when the dead Body 

was wra therewith, for the dead Body is not capabk 
| of it, as in rt H. 4. If Appatel be put upon à Boy, this 
_. - s Gift in the Law, for the Boy hath Capacity to take it; 
__ | but a dead Body being but a Lump of Earth, hath no Cs 
_ A it is no Gift to the Perſon, but beſtowed a 
= ' the fur the Reverence towards it, to expreſs tht 
4 . Hope af Reſurrection. Alfo 2 Man cannot relinquiſh the 
= Property be hath to his Goods, unleſs they he veſted i 
—_—_— another ;. and accordingly at the faid Aſſiſes, he was ſer 
3 rrlally indifted for taking each of theſe Sheets: And ths 
s uſt Indictment was of petty Larceny, for which he u 
_ | " whipped: And at the ſame A ſſiſes he was alſo indicted fat 
=. :- the felonious Taking the three other Sheets, for which bs 
'” bad his Clergy, and ſo eſcaped the Sentence gf Deal 
” which he well deſerved, for this inhumane and bafbarow 

Felony. | l an | 


Zi 


Hill. 11 Jac. 
| Earl of Derby's Caſe. In Canc. 
R & Chancery, between Sir 


called Budſbaw in the County of Cheſter : It was reſolved 
by the Lord Chancellor, the Chief Juſtice - of Zugland, 
the Maſter of the Rolls, Doderiage and Winch Juſtices. - 

. That the Chamberlain of Cheſter, being fole Judge 
of Equity, cannot decree any Thing wherein himſelf is 
Party, for he cannot be a Judge in propria cauſa, but in 


auch Caſe where he is Party, the Suit ſhall. be heard here 
i che Chancery, coram Domino Rege. | 1 

Wh 2. If the Defendants dwell out of the County, Palatine, 
oo WW be who hath Cauſe to complain in Equity, may alſo com- 


plain here in the Chancery, for in Reſpect that Proceedings 
in Chancery do bind the Perſon only, if the Perſon be out 
of the Juridiction, the Chamberlain of Cheſter cannot re- 


Bod lexe the Party; and therefore, Ne curia Domini Regis 
pabl deficeret in juſtitia exhibends, the Suit ſhall be here in the 


Chancery; for elſe the Subject ſhall haye good Right, and 
yet have no Remedy, which will be inconvenient. | 


Ee It] 

„And this does purſue the Reaſon of the Common Lay, 
4 o Ws appears 13 5. Tit. Juriſdiction. 8 Ed. 2. A. 382. 
e . z. zo. 30 H. 6. 6.7 H. 6. 37. The Caſe of the Lord 
\ the of the Marches of Wales, although an Action will lie in 
d in Wales, yet becauſe he which. hath Cauſe of Action cannot 
ſer bure Juſtice there, he ſhall ſue here in the Sings Bench; 
ther w the particular Courts cannot do Juſtice to the 
i barties, they ſhall ſue in the. King's general Court at 
a inter, 11 H. 4.2). 8 EA. 4. 8. in All Caſes where it 
h b eppears to the Court, that thoſe who have Liberties to 


take Conuſance, do fail of Right as in Matter of foreign 
Pea, Ce. the Matter ſhall be determined in the general 
Courts at Weſtminfler — $4.2. 


8 Zo It 4 


and William Earl of Derby, 6 form Ip of Cheſter and tine. _ 


athers, Defendants, for the Truſt and Intereſt of a Farm > bY 


- 
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3. It was reſolved, that the Ki cetnpeyraye s Chmrait 

my fion to determine any Matter of Equity, but it ought to 

d be determined in the Court of Chancery, which hath had 

Juriſdiction in ſuch Caſe Time bout of Mind, and had al 

—_ ways ſuch Allowance by the Law: But ſuch Commiſſions 

__—_ or new Courts of Equity ſhall never have ſuch Alloy. 

_ - — ance, but have been reſolved to be againſt Law, as it way 
in agreed in Pott 's Cale. * * ö 4 

5 | 4. Upon Confideration had of the Certificate of the Lord 

3 Dyer, and other Juſtices in the Time of Queen Elizabeth 

concerning the J uriſdiction of the County Palatine of Che. 

IN ſter; it was reſolved, that for Things tranſitory, although 

that in Truth ey. be within the County Palatine, the 

Plaintiff may by Law alledge them to be done in any 

Place within Exgland, and the Defendant may not plead 

do the Juriſdiction of the Court, that they were done with- 

1 in the County Palatine. See Dyer 13 Elis. fol. 202. 516, 
*  _ Office found by Mandate out of Chancery of Land in Che- 

. Hire is void.“ 3 | 
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© Page (115) * Forms and Orders Parliament. 


— — — 


3 5 N the Houſe of Commons, when the Sp ker is cho- 
] 4 © +6laſt 6, 7,8. 


ſen, he in bis Place where he firſt ſhall fir down, ſhall dif 
able himſelf, and ſhall pray that they would proceed to 4 
new Election; but after he is ot into the Chai, then he 
ſhall pray them, that with their Favours. he may diſable ot 
himſelf to the King, ſo that their Expe&ations may not 
be deceived. n! 81 
But Note, that the King the firſt Day of Parliament 
Mall fir in the upper Houſe of Parliament, and there the 
King ot the Lord Chancellor by his Commandment, ſhalt 
relate and ſhew the , Cauſes of calling the Parliament, 
the which are beſt founded on the Words of the Writ of 
' Summons of Parllament (which is a good Subject to treat 
on, EY.) and then in the Concluſion of the Oration, the 
Commons are .commanded to chuſe a * and learned 
Man to be their Speaker. Upon which the Common 
| | ſhall preſently aflemble themſelves in the lower Houſe; 
__ and he is to be a Member of their Parliament, and here“ 
. £ upon he ſhall diſable himſelf, wr ſupra, 
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their . the Upper Houſe to the King; where he 
ſhall diſable Alda ſeifagls 20 the King, and 81 ND 
ble Matter ſhall intreat the King to command theti to 
chuſe as more ſufficient Man: And after he is allowed B 
the King then he ſhall make an Oration and in the Con- | 


ons allowed, rhe Speaker and the Commons ſhall depart to 
the Houſe of Commons, where the Speaker in the Chair 
ſhall requeſt the Commons, that inaſmuch as they have 
choſen him for their Mouth, that they would aſſiſt him, 
ind favourably accept his Procee-lings, which do proceed 
out of an unfeigned and fincere Heart to do them Service 
Note; in the Lower Houſe, - when a Bill is read, the Vide Rymert 
Speaker does open the Parts of the Bill, ſo that each Mem- endatum de 
ber of the Houſe may underſtand the Intention bf each. Part end Bills a 
of the Bill; and the like is done by the Lord Chancellor in Parliaments, - 
the Upper Houſe; then when it is read the ſecond Time, — 1 
ſometimes it is ingroſſed without any Commitment, but 5 
then the Speaker makes Queſtion of it in this Manner: "+. 
* The ppm is, Whether this Bill ſpall be engrafſed, o ſo; ws 
wt, As many as would have the Bull ingroſſed, ſhall ſay), ( laſt. 35. 
Yea; and as many as would not, ſay, No. d .?, 
But in the Upper Houſe of Parliament when ſuch Que- 
ſion is made about engroſling, if there be no Contradiction, 
the Lords do not deliver their Aſſent in ſaying, Content, or 
05 their Diſſent in ſaying, Nor content, for husbanding the 
if: Time: but if their be any Contradiction, it is tried Seria- 
1 tim, by Content, or not Content; but neither in the Upper 
he or Lower Houſe, the Lord Chancellor or Speaker, ſhall 
ble rot repeat a Bill or an Amendment but once: a 


TO KA OO T & 7 * Fs 


of WI When a Bill is committed to the fecond Reading, then 155 


if the” Committees amend it in any Point, then they ſhall 
ite down their Amendments in à Paper, and ſhalſ direct 


ul e put in, or what Words ſhall. be interlined, and then 
nt, hall be ock x a Bill. ” 


of And if a- Bill paſs in the Commons Houfe, and the Lords. 4 8 


- + 4s 


cat mend the Bill when it is ſent to the Upper Houſe, they 
the e as before ſhew the Line; and between what Words, * 
ned fer the Amendments are ingroſſed with particular“ Refe- Þ 
ons Pence, and the Bill with the Amendments are ſent again 
uſe, the Houſe. of Commons where, they affirm them; the 
re N wendments gre read three Times, and then they inſert 
lem inte the Body of the Bill, and ſo E converſo of a Bill 
lieh paſſeth firſt b the Upper Houſe. But note, that in 
| N : one 


dufion ſhall pray the four uſual Petitions; the which Orat  * 
on being anſwered by the Lord Chancellor; and his Petiti- WEE 


the ito Line, and between what Words the Amendments ſhall | 7 2 : 


Ly 
o 
. ' * 
4 - 


" Rad bu of three Days after; the Commans ſhall preſent + taff, l. 9,16, 


1 


e LI) . 


ſpeak © the Bill two Times in ow 
t. Citizen or Burgeſs ough 
one Dey, 


—_ .» — 
®. 


. 
wo q 
—- 
* : . 2 
* 
. 


Ne Lord gut 00 
-Day- : Alſo no | 
above once to one 
= Ex ication- - : ” | ara, > 4.44 Ls 
| bo 3 Bill ought to be read before the publick Bill, 
anda Houſe or the other do require it. 
Vote, in the Houſe of Commons, thoſe that are for the 
new Bill, (if chere be = Queſtion of Voices) ſhall go aut of 
tze * thoſe who are againſt the Bull, for the 
Common Lay or any former Law, ſhall fit in the Houſe, 
dio they are in Poſleſſion of the old Law: And in the Up 
ver Houſs two Lords are, appointed, one of the one Pur, 
3 Jo other of tha other, to number the Voices. 
dd ᷑ꝛz doch H he which firſt ſtands up to ſpcak, be 
BS. Shall-firſt ſpeak, without any Difference of Perſons, - 
3 ben a ill is ingroſſed at the third a it may he 
ubitance, ; 


= . amended in the ſame Houſe in any Matter of 
=. - Forciori, che Error of the Clerk in the Ingroſſing may hy 
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ENCE "© 36 8 * | . * | Paſch. 12 Jac. * 
35 | - 1 4 _ b | | 5 ; f 5 a 
Mieaelter Chute's Caſe. Hi 
ee Dr ton 
A -Altey Chute, Sewer to the King, did exhibit a l 
Office void WW iton to the King, that for the Safety of e 
— a faſt. 5,0. Realm, and the Security * of Strangers * wichin e 
Fi if5. - Realm, that the King would vouchſafe to erect « mil +4 
4 4 loſt. 31. 40, of Regiſtring of all Strangers within the Ren tern 

F x 196, 1 , Office 2 vg rang 

* erchant · Strangers, to be kept at London; ble. 


"4 M 
+4546 3 the ſaid Office to the Petitioner, with 4 


4 0 t pr 
4 | ſonable Fee, or without a Fee and that all Strangers, © 115 
4 I cept Merchant · Strangers, might depart the Realm with King 
= v3 Þ of ten Time, if they do not repair to the we”; 
"EY Regiſter, and take a Billet under the Regiſter's 
$ = : Which Petition the Lords of the Council did wn 

5 7 

A . 4 ; 


* 2 * 3 wy p 
- * — 1 * 


= 544 


— Walter r . 
bd 4 7 Ne 7 

13 chat e to n | 
add confider what: N behalf, and 9 . 
n de, o pf RR | 
ont wood def po rey t to be log | 
Amed: And upon'Conference had with gy BP 3 
an Pleas, e Jedes und Barons of Ab * 
Inn in Fleerftreet ; it 9 that the Breit. 
el t of « private Met — 
was againſt all 2 of "what 2 ſoever + And there | 


ere where tain Ter did make Suit to the King + | 

We wir OY wo make Inventory of Goods of thoſe 

who died Teftate or Inteftate ; it was reſolved or he Lord 

Chancellor and my ſelf, that ſuch Grant ſhall' be utterly 

wid, although no certain erſon bath it, and hat this way X 

rinſt Common Daw, the Statute af f H. 8. In like 

manner another ſued *: to have the Regiltring of Birth: Page 0 n 

Days, and the Time of the =>. qo,» of Petſon Within 

the Realm; and that it might be ecord and authen- 

tical : 80 Mich, 19 Jac. To make a new Office in the Up- 

per Bench, for the only Maki ing © of all Tafitats at the Suit 

of the Lord Daubigny, and after him of the Lord o 

Hungerford, and ot ers, was reſolved to be void. So Lit- 

eton's Suit, to name an Officer to be a-general Regiſter, 

or rather Tabler or Indexer of all Jodgments, for Debts, 

and Damages, zances, ' Bills, O 9 to 3 

King, De Deeds — Fines upon Offenders in the Star 

Chamber, and other Courts N. And this was pre: 

tended to be for the Benefit of the Purchaſer, and the ready 

fading of Records; and to ſuch Purpoſe was made the 

dutute of the 27 Elis. for inrolling of Statutes; but the 

Suit was rejected by · the two Chief Juſtices and others: For 

every Court ſhall chuſe Officers either by Law or 3 

don: The Law or Ouſtom may not be changed without 

larliament; and ſo it was reſolved Hill. 12 Ag. Regis; mu | 

divers other ſuch Inventions were reſolved to be kes : | 

md Record. 9 
As to the ſecond, KL Caſe of Sir Walter Chute, con- 3 | 

gering the Conveniency or Inconveniency of it, it was rex 

hired, that it was inconvenient” for * Cauſes: f, For 

3 Man to have private Ends. 2. The N umbri 
Strangers by a private Man would 11450 Terror; and tb 

Ring and” Princes of other Countries 8 take Offence 

in and will do che like to the ide wo fon SubjeQs. 

1 is to be conſidered, what Breach | it will to . 

reaties, : 9 I 
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are Judges; and it is 


E to the fix Clerks: The late Queen's Majeſty granted tho 
+ ſame by Patent to one particular Man. j 
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| is „ bath granted yo fame by Patent to ons ut b 


. | P — by N Walter Chae's a. Parr | | 


_-ad rp may be done without any Writing. 


1 and the Suit utterly diſallowed the 3 December, 
Num 
- »* their ' Servants within London, and the Suburbs thereof, 


| Bench. 
55 mine r 


anciently ain the Power of the Jultice of Peace. In 


aka the Office of Aer, e's 75 Fees he 
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aq to the third, in the Caſ&of Sir 
rformed without ang ente; and ſo it 
S bpths Tons þ, and archer Lords of the | 
37 Clic. vis. Tö write Letters to the 45 
Sen Sy Head Officers of every City, Borough - 
"Town where am) Strangers are reſident, to cen [ 
5 Sträpgers, and of what hs are in their 
1% The which they are to know in 295 of their inbabz⸗ q 
fants and Contributions to the Poor, and other Chargen, 


Valet Chae, that 


Which Suit being made to the Lords, was wil approved 


H. 8. Commiſſion granted to divers, to certify the 
545 of 8 ers, Artificets, with the Number of 


Oc. according to the Starutes.' See Candiff's Caſe, 29 2 
for making of all Write of Superſedeas in che Ks 


13 Eliz. A grant of an Office of Thomas Kwiver, to en 
ſty's Auditors and Clerks of the Pi 
flices for Years ; It was reſolved * the | 
a o be © again! Law for it belongs to the — 3 om 
o an Innovation in a . 5 

flice. 25 Elis. A Grant of an Office to T ho. Le fields 
examine all Deceits, falſe Allowances of the Queen's OK: 
cers for eight Years, reſolved to be vod. 

The Making of Sub pæna s in Chancery, anciently belong. 


The Keeping and Filing of Affidavits in Ch: 2 
ently belonged to the Regiſter. The King's Majeſ y, the 
now is, * ou? the ſame to one icular Man. 

The recting and putting n of Inns hath 1 


Majeſty: — that Power by Patent $0 en 
1 22 5 


The Tak e * \Depotrion, and all ohe 5 
proceedin s re the Commiſſion, which Ouest 
Hath uſed to be — kept by the Commiſſom- ace 

N or ſome Clerk of their Appointment; M, 


particul: 
Pee Kin by his Letters Patent g 


ted to Simon Dat he t 
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"The. ole drawing, writing and ingrofli of all Licences * 
"and Pardons Was ing, granted Bog, — Bacon, Gent. with the P 


. that "5g former been boo, and 4 Reſtraint for all, 


3 Se of uo e was granted to. Thomas George © © 

' and. othexs flaring ich the Fee w'Th and a Re- 
ſraint 8 no ot — ab, aig to make thoſe Writs. _ 
The Office of BAN and regiſtring all manner of Aſſu- 
rances and Policies, Sc. was by Letters Patent granted to 
Richard, Gandler, Gent. with, ſuch Fees as the Lord Mayor 
aud others ſhould rate, with Power to rate Fees, and a 
Reſtraint of all others, £5c. which was during Pleaſure, and 
:heewards to him and others during Lives. 

The Office of Writing Tallies Counter-Tallies grant · 
ed to Sir Vincent Skinner, 

The Office of ing Kl Patents to the Great Seal, ad Quere 
m Increaſe of Fees grant late to Sir A Toung, * 
Mr. . e. "WD © — 3 / 
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Sir sterben Proder” 7 cal. 


—— 


B an be doe preferred in the Star- Chamber by the. Judges divided 


1 
"| Attorney General, againſt Stephen Procter, Berkenbead: in the Star- 
COS GE Bran and Conſpiracy of the Earl of Chamber. 


Northampton, and the Lord Moro. At the Hearing of 
this Caſe, were preſent. eight Lords, Svil. the Chief Ba- 
on, the two Chief Juſtices, two Biſhops, one Baron, the 
1 of the Exchequer, and the Lord Chancellor: 
| the three Chief Juſtices, and the Temporal Barons 
ndemged Sir Stephen Procter, and fined and impriſoned 

bim: ; But the Lord Chancellor, the two Biſhops, and the 


ancellor of the Exchequer acquitted him. And the e 
hich uektion was; if Sir Stephen Pro er ſhall be condemned Wes 
lion. je acquitted 3 and it ſeemed to ſome. of the Clerks Prima, © 
ent 3 Nie, that the better ſhall be taken for the King, and 


lat he ſhall be condemned, But others were of the con- 

ity Opinion; and hereypon the Matter was referred-to . "= 
we two Chief Juſtices, calling to their Aſſiſtance the :. > 
's learned Council ; And firſt they reſolved, that this © « © 
jon muſt be determined by the Precedents On  . 
ie of Star-chamber'; for that Court is againſt the Ruls  _ - MY 
K Order of all other Courts, for in the King's ne 13 2232 
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e Common Pes, or the Exchegiitr, or in 
bs; - _ -- |» edyer-chamber, where all the Ju are afſern 
1 " \tices are cqually divided, bo judgment can 


of P and ther 
n inthe 8 den bee 


werd 


33 nd as to Sax red Precedens only 
| I r Nl the ſaid Gaim, th in the Hillary: 
Nin, 5» N. between G7 aintiff, and thb and 
1 ; Defendants 3 where be Complaint was a Riot, 
= of the Caſe, there were eight Evan 
ments that 'the Defendants were Guil. 
ur, whereof the Lord Chancellor 5 
* the Defendants Nat 9 


an Hearing 
at the He 
four | ay 
5 ur the © te 


Fa- (r 19] 8355 tence of Condemnation was ever entred, betta the To Lird 


F Ghencell one of the four. who acquitted th t Tho 
—_ 2 as, Hill 4s Elis. In an Information br the At- 
_.. . ey General againſt Karharine and others, for For 
4 


| = of a: Will, and. a Miſdemeanor. for procu 
__ 5 gre, of Deed to * the N * — 
—_ - | And. e t were in eſence at t earing 
— Cauſe, or four found the Defendants Guilty of Fore 
_ and did inflict the . Puniſhment. according to the 
% | Tus of the 5 Elia. but the others, whereof the Lord 
4 8 wat one, gave Sentence ; that the Defendanu 
=. were gui of the Miſdemeanor, and not of the Forgery 
—_. . e 5001, only : Which Decree was en 
_ tred according to the Lord Chancellor s Voice, al 
the Sentence on the other Side was more beneficial for 


EY 
we” 


ar © I 8.8 8, >=, > v2 IJ rr ws 23 Gt nl Sh Ons. Vw boom nd ooo __ 


King; and no other Precedent could be found in this Caßz 
the which 1 have reported this Term. 288 
| eee eee, eee 
264+ ys vol 
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| Exatlion of 2 | net 
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ron. hon. 19, 


Vote the be Erackion OM * gedd Name of 1 
Me "begin in this Manner, 


15 Hiſt, dra 
Edward the Fourth, had a Sul ran by 
4710 Virgil, - WE in 4 . 12 Ed. 4. by Pariament, Beda 4 4 


| 2 85 5 $27, 33 no more by e and without 4 Ferent 
beer © be could not have any Sukſidy to be levied of the Lau 
* Bight ight,Corrdn, aun Goods of the Subject, he invented this Shift or Deviſe," 
. D which three * are to be 9 
| ' — * Tu Bene: . 
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the of Edw. 4. ſolicited King Edward to join in Na, 7 
whh him againſt the French King, to which the King Hollinſheade 
ih conſented, becauſt be ſought Revenge againſt the . f. 69% 1 
French og for diding the Earl of Warwick, Cucen Mar- «ae ' 
and Prince Edward, and their Party; and there». . 
We, to make War againſt the French King, was the Cauſe. _ 
, The Invention was, The King called before him at __ 
ſtveral Times a great Number of the Mealthieſt of his Sub- 
jefts, to declare to them his Neceſſity, and his Purpoſe to 
levy Wat for the Honour and Safety of the Kingdom, and 
demanded of each of them a certain Sum of Money,” and the 
King treated with them, with ſuch great Grace and Cle- 
mency, and with. ſuch gentle Prayer to affiſt bim in bis © 
, for the Honour of the Realm, that they very free- 
yl 
2 
good 


1. The Duke 7 2 wwho had married Margaret, | : . 
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elded to his Requeſt, for the Honour and Safety of the - | 
im: Amongſt the reſt, there was a Widow 7 wo 
Eſtate, of whom the King-meerly asked what ſbe —_ ä 
willingly. give him for the Maintenance of his Wars; By my "i 
faith, quorh ſhe, for your lovely Countenance ſake, you ſhall «2 
laue 20 Pound, which was more than the King expefted 
the King thanked her, and vouchſafed to kiſs her, upon which 
be preſently wore, he ſhould have twenty Pound more. 

3. The Succeſs and Event was, That whereas the King 
talled this a Benevolence to pleaſe the Peaple, yet man 
of the People did much grudge at it, and called it a Mail. 


Primo EA. 5. in the Oration of the Duke of Bucking- - 
lum in Guild-Hall in London, he inveighed, amongf other 
Things, againſt this Taxation under the Neme of Bene- 
yolence. 1 Rich. 3. cap. 2. the Subjects of the Realm ſhall - 
not be charged with ſuch Charge or Impoſition called Be- 
nevolence, which tendeth to the Subverſion of the Law, Ty 
and Deſtruction of Commonalty, as appears in the Pream- + 
ble (where any ſuch Charge). And that ſuch Exaction be- = 
fore taken, under the Name of Benevolence, ſhall not be 2 
drawn into Example to make ſuch or the like Charge, Page [120] 
but ſhall be damned and adnulled for ever: But it appears 
by the Preamble, that this Benevolence was againſt the 
Will and Liberty of the Subject, but 's free-will Offering is 
lot reftrained. * | | 1 | 42 
Anno 6 H. 1. The King declared in Parliament, that he = 
had juſt Cauſe of War againſt the French King, which for | 
tte Cauſes there ſhewn was — ard for that he de- 
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_— e of i HY "far ny 
_—. * fired 4 Benevolence towards the Maintenance of it; 
[ 15 . every one promiſed his helping _, the which the 
12 dommended; and to the Intent that the Hoon 
might be ſpared, he demanded it . of a 74 
_— — according to the Example of 
_... . ed, that he dint their open Hands 05 the do 
3 nevolent Hearts; and be Sho gives but a little, Sa 
| do his Gift. wo | 
_ . By this Means % collected great Sam: of Money, with 
| =. ſome Grudge for the Extremity ſhewn by the Commiſlio- 
8 ners, 11 H. J. cap, zo. An Act was made for Levyin 
that Benevolence, according to their Aſſent, but only of fi 
as aſſented. 
Anno 20 H. 1. A Commiſion to levy what was. granted 
T 
Stow. 830. 1 That 11 E. 8. a Commiſſion under the Great Seq], 
* © ** ' . called a Commiſſion of Anticipation, to collect the Sublidy 
before the Day. 
"Anno 16 H. 8. For War with France, A Benevolence le 
vied by Commiſſion with 1 Curſes and E 
againſt the Council, and with Succeſs, for it was to 
| Wk Part of the Taue in Money or Plate againſt | the ol 
| ill of the Subje x f 
0 Anno 26-H, MM ther Benevolence levied by Commik 
; | fon for Maintenance of War ak Lane, with ill. . 
=, ? -- <*els, for it was exacted of the Sub ainſt his g 
1 N Will, But if the Subj jets of their en vb ns 
Hare 500 will. 7% to the King for 1 Uſes uf 
s of Money, t is is not prohibited by avy Statute. 
3 And the Statute 11 H.7. cap. 1 8. proves his where th e 
= Parliament compels them who have freely. granted an 
BS. .: Thing to the King for publick Uſe, to pay it. 
emden Feb. Anno 40 Eliz. It was reſolved by all the Justice 
. 2 Pore. and Barons, that a free Grant to the Queen without Coer 
Cion is lawful, and accordingly they granted it to 125 Queth 
| Hued nota bene, quia, Oc. 
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Note alſo, A Ponevolthes was taken 1 + Jos 1. adi ano 
19 Jac. 1. and both of them after 8. 2. * the 
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| H oy 85 of Dungannon, in Treland hes 76 the 

f T: new Corporation of 1 i 1 Ireland. 10 725 

1 I That the | King) c 1 che Town of Dun 

2 ing to. de g free Borough, r ulterius volumus, declargs | 

4 & flatuimys, fre 2 ville pra dictæ Sint - 

\ m_ e eren Am nomen Preps, 13. Burgen- - 

l um & Communitatis ngannon, & Fj * nomen 

y lacttare poſſent : Et quod by: Predifti repair & Zur 

; genſes' & Succeſſores ſui habeant poteſtat endi duos 
* purgenſes, Sc. ad Te xx, &c. And the Doubt 
bas whether this Grant of Election of Burg 
+ WY ment was good, for becauſe it was Frames — 
Ade Body; eil. To the Provoſt an Bargen and not to 

de Provoſt, Burgeſſes and Commonalty. And the Chief 
b Baron — hat foraſmuch as lk x was not but a No- 
uc- 
00 
ny 
20 _ Tr 
the 

\ « and 9 i 27 © : 
"1 ; to ” Niger 6 Berl: Juſtice — RR. 
ices 33 lers that the ing may grant to the Inhabi- 
oer tants of 1 to be a free Borough; and that the Bur- 
eech geſſes of the ſame Town may elect two Burgeſſes to Parlia- 

ent And that it ſhall be zue that the Bur- 

A velſes be not incorporated; e gre Raney Burgeſſes 
her who elect Burgeſſes to che Parli . which are not . in- | 
' the tate: But it was refolveq i fo a hat ſuch a_ Grant | I 
ene: e by the King ſhould 122 or the Inhabitants | ' : 
1 7 not Capacity to take ap as in 15 my 4. to | | 


have Common: And Z:tHetop Ain i is Chapter of u, 
Be, that the Boroughs which ſend. a Burgelles to Parlia- 
ment, were the moſt x incipal Cities, &c. 80 


that it ſhall be intended, that at the firſt they were incor- 


porate, Alſo, Plus valer Jepenumero » VR conſuetudy 
um Regalis 'conceſſio, 7 1 p 
2 1 — at 
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it was reſolved by Hubbar Tanfield, Althaw 


i ite, Sil. Firſt, Concedimus an in- 
— herd ſhall be within th 
5 | | wiIitnin S firſt 
the Body, which that Party ſhall chuſe: 
uſtice gland, and Doderidge thought 
in this Caſe there was but an Ordinance to 
ation 3 41 no Grant altogether to any Per. 
| 4, Oc. is idle and vain. 
new rations were of the fame 
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Folens Goode, A Ws vel to che Chief Baron, and the 1 


Sorjeattts lun in Chancery- Lane; That if 3 


eee eon Be conviRt either by Verdict or Confeſſion, If imme 
een Ne e Goods and Chartel bei 
, , 15, Kc. Nied. e ſaid, that if the Felon after his Con- 

8 Mellon pray his Clergy, that then clearly ho ſhall forfeit hi 
1 Goods «td Chattels, modo this is a Flight, be- 
3 | eviſe he refyſerh to be _ ed by the Common Law; and 
_ - Mies fo the Privilege of the Holy Church. But it was te. 


ol ved by the Chief Baron and the Juſtices, that imme- 
Uidrely by His Conviction his Goods and Chattels are fot 
iced; and the Praying of his Clergy is not any Forfeiture; 

Sr then 1h where be cannot have his Clergy, be fot 
— ae 4 * * 1 8 which — A8 _ 

wit s iprccs Stamford, 19a. 4. where he ſays, thut 

tur Gods of 10 elon are forfeited, which he bath the Day 
of the Verdict given; and this is proved alſo by the Statut 
of 1 R. 4 WRErE it is admitted, that the Goods of a Felon 
convid"ate forfeited and may be ſeiſed. And of the fams 
Opinion was the Chief Juſtice, and the Juſtices of Serjeadt 
Ian in Fleer-ſtreer. Vide Trin. 41 Eliz. 35%, 
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3 Mook 12 ; Jacobi R., nur 1 
Ane mes, Caſe in Cam. Stall "its. 


Pa ap vety Der Pert Cle e hatt Kol Berti n ; 
in the e n Sir Hen. Day, who died, — * 4 
ent the Bill, and Anne bis Wife, aud Nj 2 Beding- . 
eld Elq; and Zi, his Wite, Plaintiffs : And Anne 2 4 - Co: $7,58,77+ 

Widow, Sir Robert Wind, Branthaudite Eſq; 2 part 

mas Townes Eſq; Thomas Gent. and bars | 10 wo * 

Gent. Betendaate and the Cale in Effect was; That ©; D565 
Rede n Efquire, beim ifs of the Manor of Ha- : — : 

= of divers Lands Lal Bradenham, &e, in be * 

of Norfolk in Fee, by Deed made d Hh er 

rom to % Uſe of. the ſaid Anne who took Manges © * 5 

land, and ſhe bad Tifue by bim a Sor and 6 Di 

be died: And Anne obtained u Grant of the W Wee o 

the Son, and afrer when — — _ the Ag 

Tears, ſaving ft or Ws * def dias 

Watte u Ii Roe Wind, Refry Braithwas thes Foe. 
dary, and Thomas Townſend, this took 1 2 . 

Fine of the ſaid being then the he Of Age afove 
ſick; * the Fill charged then all with Pract) 
eating the Tal Sen to acknowledge the Nm; rhe 
knowing that the ſaid Son was within Age, aud in 4 | 
of the King in Chſtody of the ſaid Anne: But chere ous | 
not any Prattiſe 3 — uſd By by any 4% Rake, —_— 
fendauts to procure the ſaid Sun 10 f 221 tbe | 

but. the Son of his own good Will levied * A 

ture the Uſe was limited to * Mother, the 

ber Heirs, with Power of Revocation by the — upon 255. en- 

der of ten Shillings, &c. and this was in Conſideration, 'thas 

the Mother had paid the Debts of his Father to a 45 | 
ar 6 
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Value, and had obtained the MID of bim, and 
inture ſhould be 4 that bis Mother, i 
pleaſed, might give it to 115 Brother which ſhe has 

Hungate, h 4045 of Half-Blood; © and it apptarttd t 

the Mother knew the Son ro be within Age, the Comte 

Mſuners, for T hin that was proved, "were 

a it, nor % er fe for the Fok of the Church, 

which bis Age erred being in the ſame Pariſh. 
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Aud the Counſel for the Plaintiff prayed, that the De. 


E Court; 
not create Offences, nor do as Hannibal 


raps. Jur ator 
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4 Pade 3 „ ofa after, That the Cognizor was within 
Age bt. 1me $490 ſo many Records + 
the 


w * 
V2. 1 
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they 
in th 


ole Artick and Antartick, for upon thoſe Aſſurances 
ves depend: for which by naked Averment they cannd 
be ſhaken or Impeached, for which divers notable Precedents 
dars been concerning the Matter in Queſtion in this * 


Fo it was laid. that Fines and Recoveries are like to the 
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"And for this in this Court,” Mich. 24 25 Nie. e. 24. 
between William n and Anne his Wife, one of the 
Co-heirs of Henry Knightley, againſt Robert Worſtey, and * - 
Katharine Lanter Co-heir, and Trafford, and other De- 
fndants.' And the Caſe was; That Robert Worlley , . 
Katharine bis Wife being within Aer, a Norte -— 
of 8 Fine before Trafford, and another of the Defendants, 
e: Dedimus Poteſtatem : And the Decree ſaid, that the 
Cumiftoners did perfectly know that the ſaĩd Katharine 
t: n within Age; and for this {Cauſe every one of them 
was fined, but the Fine ftands. „„ ret ei 
Mirb. 38 & 39 Eliz. In this Court one Mexander' Git 
ferbrand being ſeiſed of certain Lands in W/indbar, in 
Com. Norf. in Fee, one Hubbard procured one Roger; who + 
was' in his Cuſtody in his Houſe, to take upon him the 
Name of Alexander Gilderbrand who was then beyond the 
Seas, to acknowledge a Fine to the ſaid Hubbard of the ſaid 
Lands, and they were fined in this Court; and it was Patt 
of the Sentence, that if he did not re- aſſure the Land to 
the ſaid Hlexander, he ſhould forfeit a greater Fine to the 
mg But there was no Sentence to draw the Fine off 
the File, nor Damages awarded to the faid Alexan- 
fer, who was the Party grieved. gol Ry 


a . ALT 


_ 


Mich. 12 Jacobi Regis. - 
MaNSFIELDs Caſe © 


ANno 23 Elis. In the Court of Wards, the Caſe was this; Fine, by "A 
That Henry Buſbley ſeiſed in Fee of certain Lands in Ideot. 


a, North Mins in the County of Hertford, by his Will in Wri- 
Wn Ing demiſed the faid Lands to Henry Buſhley his Son in 
hed al, the Remainder to one William Buſpley. , 


* And for this, that his Son was within Age, he demiſed Page [124] 
de Education of him to Thomas Harriſon, whom he made See tor this 


hy us Executor: And afterwards it hapned, that Henry the 28 Wo 
e became a monſtrous and deformed Cripple, . — 124, 125. 
t | Jdiot a natiuitate; The which Idiot by the Practice of 10 Co. 42. 


Ine Nicols and others, was raviſhed and taken out of the 


* ultody of his Guardian, and was carried upon Men's 
; * toulders to a Place unknown, and there kept in Secret, 
1 nil be had acknowledged a Fine of his Lands to one Ho- 


en- 


Mae, before Juſtice. Sourhcor, Anno 9. Reg. 3 by 
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ies + and 'CatreF' Caſe. Parr xy 
Face den enn the Uſ of the ſaid Fine wi 4 
ine Uſcof the Copniſce and his Heits, which . 

4 | 12 the ſaid Land to on 
X : Awno 22 Els. ußly 
> oa | | by aifition was found an 7, > and 
pen thisin 33. the Court of Wards took Order fir 
3 The Poſſedion of the faid Lands. Fide Cabver's Caſo in ty 


— 4 by 


- 


: Ed tr was moved a2 x Doube in the fad Court of Mul 
whether the faid Fine ſhould be to the Uſe of the ſaid Iden 
and his Heirs ; for notwithſtanding that the Fine which b 
df Record binds the Idevt for the Caufes aforeſaid, yet the 
I  Indentures ure not ſufficient to direct the Uſes: But it un 
 - eelolyed, that ſoraſmuch as he was enabled by the Fine u 
to the Pri he ſhall not be diſabled to limit the Uſe, 


which are but as * 
aw of an Infant and Feme Coven 


And the fame is the L 
And the faid Mansfield brought an Action of Treſpaſs in 
"the Common Pleas againſt one Tyott, the Farmer of the 

id Lands; ue was to be tried at the Bar: Aud 


to be ſhewn to the Judges of the Common Pleas, and u 
the Jurors there tried and ſworn : And being brought upa 

a Man's Shoulders, the Judges hearing that the Title d 
Mansfield was under the faid Fine levied by that Ident 
_ the Dyer, and the Court by Conſent ' of Pari; 
cauſed a Juror to be withdrawn; and the Lord Dyer fail 
I that the Fudge who took the Fine, was never worthy # 
= take er; but notwithſtanding this, and although th 
Im monſtrous *Deformity and Ideocy of Bkſbley was apparat 

and viſible, yet the Fine ſtood good. 
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p PL | of the Roll, f Fares Ther] 4 
4 rg es 22 4 guat Sr of At 2500 
0 anghrer 
a Here 421 e = ® F b 
; his youngeſt Son : 220 5 — * r 
* 90 aid John fell fick, and N the 206 #4 1 | 
by 11 not having any Iſſue, warg 4 
waded her to acknowledge a * of pay 
rd which ſhould be * | 
In and Wife in Tail, the N to 12 1b Heirs of the 
5 Wife: And Cognizance was taken by Dedimus poreſtatem 
Le bed to Sir T 50. Sanders and one Cheſuell of Bras In 
" WF before Faſter, divers Judges being here vl who might have 
ou BY examined her: And on Ig in Eaſter-week ſhe died, but 


F 


the Fine and argent du Roigne, was ber Bay bee the 
Term, Scil. The Term of St. Hilary four Days before 


* Peach of the Wite. 

| 1 And the original Writ of Covenant bore Teſte. 15 2 58 ur 
101 returnable crafts n0 Pur. and the Dedimus 50 Kela uy Ke 

| Jen. And James Warcomb, Couſin and fel. of 

wh Johan, complained by Bill againſt Edward Ferry ies - 2 


raining of the ſaid Fine by indirect Practice 


* "his Day of the honourable Cour ee = s . | : N 1 
; is Day a Kight Hononra reſence being afſemh | | 
— in this Court, the Matter depending 1 the fame, between 


James Wircomb Eſquire, Complainant, aud Edward Car- 
rell of London, Gent. Defendant, as well for and coucern- 
ing the Validity of the Fine levied by the ſajd\ Edward. * 
tell, and Johan his late Wife, of certain Ours, &c, 
1 the ſaid 1 we Johan, as tbe 
Rs was nor of fu 2 Fi, Tie 


Fin yew as alſo for certain * niſter a e Means 
committed and done by the ſaid Edward Carell 46 45 the ſi- 


ing and getting ous of the ſaid Fine, as is ſuppoſed and a. 
legged by the ſaid Complainant, was by great and long De- 
tberation heard and examined, with all the Allegations and - 
Sayings, that could be alledged and ſaid on both Parts. 8 
Upon hearing of which Matter the ſaid Fine by tho 
whole Opinion of the Court adjudged good, — Ver 
effectual in the Law. 
— alſo no Peale n to be i ig oa 1 9 2 0 | 
in t etting out of t 
that che ſame was Ta orderly ſued out, ac a ee 
the due Form and Order of he Lees of Realm. Ar 
A this is within the Rule, Fafa tenent malta, gue fiers 
on ibentur : And the Heir bath Damnum ghſque mjurie, 
or the Law doth not give him any N 0 to l 


n 
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33 . 97 Kauen. * ar 1 
1 . as Els Carrell was not ned, althcue h that by 
x | knew that his Wife was within fo the fail Hun; oats 
. * f mall not be 


py 
ed, although Het the knew that ber Soh 
was within gy; And _ the ng, be Reafon of the us 


1 * > Re *. ww 


ere N „ miles, © | 
© Clericus, & aur, eee wito#; 


"And 9 Seritence all were diſmiſſed, * 
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7 b 0 bes, of Robbery. 


i | 15 C. 184. | Mongſi his Records in the Treaſury, # Inter ai 
1 Keren coram Domino Rege de termino Sancti Mith. Arty 
YZ 42. Ed. 3. Rot. 27, 


N Cortubia Helena, filia Hugonis Allot, brought an Appeal 
2 & ol Robbery againſt Laurence Boskoſl cake, Richard Cobortl, 
_— 0. Gilman, and mou his Wife, 2 divers others; the 
dants plead ot guilty, c. and were found Not guil 
ty of the Felony aforeſaid, Nec unguam 4 ubttaxerunt, 
E ediftus Laurentius omnes alii, Sc. eunt ink 
5 iet: Et prædicta Elena pro falſo appello ſuo committitut 
ifone in Cuſtodia Mareſcalli Ric. de Inworth, Mareſcdli, 
4 | Page [126] Ve. Et ſuper * hoc prædictus Laurentius 2 lii petunt 
juxta formam ſtatuti quod Juratores hec inguiram 
damna fred. Laurentius & alii ſuſtinuerunt occaſione fat 
aàppelli prædicti: Fr i pred. 22 fit ſinficiens ad damn 
ſalvenda: Et ſuper hoc quæſitum eſt a prefatis Juratorilus 
£ damna prædictus Laurentius & ali: ſuſtinuerunt ſit 
Zulat im occaſione prædicta. 91 aicunt quod predifins Lai. 
"rentins ſuſtinuit damna ad valentiam 101. Et Rigarans Ct 
Horta ad valentiam rol. & Fohannes Gilman 51, & Je 
Hanna uxor difti Johannis Gilman 51. & Jic [ingulatim 
de ceteris: Quaæſitum oft i fredifia Helena ſit ſufficien 
Ad aliqua damna ſolve naa. i dicunt, qued non. Su. 
ſirum, puis vel qui ablettavit vel abbettaverunt prefatan 
Helenam 4. appellationem prædictam proſequendam. Yi 
dicunt, 2 2 ones Riaael ſenior, 2 Riddel ji 
nior, Tho. Drury & Alicia Allet ablettaverunt prefatut 
Helenam, ideo iffi diſtringuantur ſecundum formam ſtatul 
ad reſbondendum, Ec. Out of which Record theſe Thing 
are to be obſerved, 
See 2 e 1. Although it is enacted by the Stat. of 177 Nm. 2. 6aþ.th 
= — oO 8844 2, That in this Cale FJuſticiarii, Sc. puniaut appellatoten 
. % und cl. ter priſmam unius Ami, Cc. and according to the on 
=. 4 
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8 n KR „ . 
Par XII. Appeal of Robbery: © 
committed to Priſon, Cc. ſo that they were not bailebles 


tis, ſhe was let out upon Mainpriſe to have her Body, 
15 Mich, ad ſari gaciendum predifto Lauren tio & aliis 
de damnis ſingulatim adjudicatis occaſione prædicta: And 
the Reaſon of this is, for this, that the Common Law 


T" & «eo. > Rs 


that a Woman with Child - ſhould remain in Common 


' Gaol ſub ſalva & ara cuſtadia, where Women cannot re- 


fort to her upon Times as Neceflity ſhall. require forth- 
with for Conveniency ; and principally where it is for a- 
voiding the er of Death, the Court hath. Power to 
t her Mainpri 
4 Truth concerning the Judges of the Common Law, 
which- the moral Poet hath ſpoken, n 


© Reddere perſone ſeit ronvenientia cuique. 
lud wich it agrees that Advice which 2ra 


by the Judges, lib. 2. cap. 2. 2 2 £ | 
' Wl Concerns Fudices efficaciter quid oportuerit ſecundum 
at necefiratem, quid expedierit ſecundum utilitatem, quid li- 


14 dum honeſtatem. 

oa 2. That the Defend. recover their Damages either wholl 

al wank the Principal, or-wholly againſt the Abettors, and 
un bot Part again Ne one, and Part againſt the other; a 


e Record is Queſrum oft, I, predidte Helens d. 
— ſufteiens ad aligua daurna ſelvenda: And with this tis a- 


greed in 8. Eu. 4+ 3. 
ores damna appellatis, yet the Damages + ſhall be /ingu- 


— lam aſſeſſed; for that the Words are further, Scundum 
ionen Fuſticiariorum, habito reſpectu ad priſonam 
„ arreſtationem, C So that foraſmuch as the Cauſes 
/a11 get are ſeveral, as the Defamation, Cc. of the 


oe may be greater than of the other, and the Dam 
f the one may be greater than -of the tber 
4 That although that the Appellor be not ſufficient for 
0 pay, yet his Body ſhall be taken ad ſatiſfacitudum. 
Wig . non habet in ære, luet in cor pormdGGe. 
5. That although - that Jurors in the Aged have 
und the Defendants Abettors, yet inſomuch as they 
te Strangers to the Original, they ſhall not be conelud 

for they ſhall be diſtrained 4d reſpondendum: And to 


mer altos atte alteri nocere non debent. 
ia 9 Vide 


yet quia cudem Heleng pr agnans fuir & in periculo mor- 


requires in every Caſe Conveniency ; and it is inconvenient | 
until ſhe be delivered, for it ought to 


Con gives to 


zaum fuit ſecundum permiſſionem, & quid deceat ſecun- 


3. Although that the Statute faith, Reſtituant appella - 


lat they may plead Not guilty, or other Plea ; quia res. 
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*. — -  Duroſs per Gaclef. Pur XII. 

WW che Book, of Entries, Title, Apped!, diviſione de- 

| ._ , - _ mages t & 2. And this doth appear al by the ſaid Sta- 

pe [121] r ſays, that /r Abettor te. 933 
par abettar per malitiam puntatur per priſomam tenetur 

a reſtiiiovens dmr ſaciendam. t. 
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Dureſs per Gaoler. 


Af ez, DD Legit coram Rege apud Elor. in Craſtine Sanfli 
1 n I P Tria An. Y EA. 3. 44. Diviſione Indictment (are very 
x > worthy of Obſervation); the Effect of one Indifment 
% Was, N * quident 22 de Bayous p... Tunelly 
1 captus fur i pri ri London" detentus 

A | nadam debito 1 in Cuſtodia 2 E. 
analen Conflabalarii Caſtri de London ubi ipſe Thong 
le Botelier poſuit ipſum Robertum in profundo Goalo, in. 
ter Leaones & vih priſona contra formam ſtatuti, &. 
dig. de « Hd. 3. & iu eudem profundo detiuuit quouſqu 
idem Ralertas fecit fue cum co de 40 5. quos ei ſolvit 
boar per exattionem. | | 
la prejentant, That one Wellingoner was arreſted 
for Treſpaſe at che Suit of James Cantelnpe, and detained 
in che laid Gasol, che ſaid 7 bomas for forty Shillings 44 
lungus ire peruiifit : lem Wallingoner ire non potul 
98988 fecit cums Nobert de Barton Cleria 
de atmidis Marce quod ei ſolvit & ulterius pro ſets 


= les — That one Fobn imer of Digby put 
_ ebaled of Frowas Lord of ZBardolfe, one Meſſuage, &% 

| Bi venir Magiſter Clericus Fſchetoris colore officii ſi 
Dae aligua care diftam terram ſeiſtvit in nam 
Dania Regis, & aaluit ipſum ꝓohaunem fermitrere terri 

mn fe lillan halere guouſytie idem Johannes finem f 
2. cum pradicto Mag iſtro Roberto pro 40 4. quos ciſi 
er extortionem & nunc mauum ſuam amovit. 3 
Tem præſentant, quod 1bi Thomas Balivus Mapentuclit 

ae Flaruell & Laughton, tenet Wapentachiam. ſuam ſuf 
Praclamatiomem, & ills proclamatio delt fieri ſolenniter i 

; wills de Lagford & Kirby, ſuper quam ftcclamation 

{IC homines Wapentachie poffent perwenire ili: Prediti 
- Tomas non fecit proclamationes ſuas, per quod hmm 
PFalrie amerciati ſunt grauiter, & bujuſinodi amerciun 

ta de iis levata fuerint, & hoe per extortionem: I 

* 


= 


Lg 


— o * 


<—— CO —— 9 cc 
. - . 
"Y l 4 
» of * 
= 
= \ 
1 


— 


———— — 
2 


— — 


— ER — 
— ——_ Rr — 
— by * 48 - 
n ti 
* * 
= +» = 
* 
— 9 
. 


>=. >0 


2-5 


8 


-_ * * tk 9 1 e 
5 ** ‚ N 
- = 


Fu Afidavits. 
pleaded Not guilty, and was found 
guilty, an and fed, "FS _ 
jun pra ſentant, puad Thomas de Maudon. Balivus 
Wapentachie de Boby & Grafton, tenere debuifſet 2 Na. 
gentachia in diverſis locis ad acſiamentum patrie prout 
4 jure deberer. Idem Thomas tenebat ambo Wapentachia 
in uno loco, ad maximum damnum fopuli Wapentachis 
8 homines eorundem Napentachiorum nimis ex- 
ve Fuerint amerciati. . 1 
_ Thimas Carleton Under-ſheriff of the County of palſe Return, 
Lincoln, was indicted for this, that one Barthol.. de Lot- Qu. 1 Dany. 
ve purchaſed a Writ againſt Nicolas de Nottingham, and 5. 180. . 
jvered the ſaid Writ to the ſaid Sheriff, who returned , 
« Tarde upon the faid Writ, although the ſaid Writ was - iſ 
fuſkciently in Time delivered: Ef /c fecit iterum, Cc. 
em Hugo de Baxter Tatro notorius indictatus de fe- 
bnis non fuis replegiabilis & quod male ſamæ -- 


* 
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1 F. alſe Afdavits . . Page li 28] 


I an Action le Caſe, it was reſolved per totam cu- Caſe of a falſe — 

riam, that if a Sumner return one certified upon his Return by a 

Oath in Court Chriftian, where in Truth he was not, Sumner. 

and he is pronounced contumaæ, and after he is excom- 

municated, he ſhall have an Action ſur le Caſe, for here 

s injuria & damnum. And in ſuch Caſe the Plaintiff 

Ihall have Judgment to recover, for although that the 

rroceeding and Oath touching this Matter are Ecclefia- 

bical, yet the Damage is temporal, for he is diſabled to 

be in any Court. j | f | 

And it was reſolved, that Perjury, by which Damages 

0 a, may be puniſhed as a Miſdemeanor at the Suit 

And "yg the Party may have his Action upon the Caſe 

d recover Dam for it ſhould be a very great Defect 

| the Law, and Incouragement to Parties, if Men may 

mit Perjury with Impunity: And for that Reaſon, if 

om uſe Perjury. themlelves, an Attaint lieth at the 

mon Law, for ſo it appears by Glanvil, lib. a. cap. 29. 

H. 8. Tit. Attaint 16. 6 H. 3. ib. 13 £ 75. and in the * 

ine of E. 1. Attaint 70. for the firſt Act, which 12 "8 

rental ated rods, ba - - © ba 
| | 2 
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+. FOI Ay l Falſe 22 its, 3 PART XII. | 
rod Fiden. J. H. 6. 25. one who was te be a Pledge a+ 
* | firmed upon his Oath, that ke could diſpend forty 'Shil 
= lings fer anmun, and upon Re-exarination he 'confelſed 
_—. . Tulle, for which he was committed to the Fleet un- 
2 28 til he made a Fine, which proves, that the falſe Oath 
— Va the Wrong and Injury, and. puniſhable by the Lay; 
_———_ t er conſequenti, when Damage follows to the Party, he 
—_— ſhall have Remedy by Action upon the Caſe. „ 
_ . . In like Manner it was agreed, that if one make a falſe 


Affidavit by which the Party is arreſted and moleſted by 

Proceſs of Contempt, he may have an Action ſur le Cafe 

1 and recover Damages. And although that when the 
Matter is mere Eccleſiaſtical, the Court Chriſtian my 


r rm moms ....i—- 


1 puniſh pro ſalute anime, yet they cannot award any Ds 
_— . mages to the Party, for if one within holy Order be 
1 beaten, they may proceed againſt the Delinquent - pro ſi 
mute anime, but the Prieſt ought to recover his Dems 
ges by Agion of Battery; ſo notwithſtanding that they 
—_ may puniſh the, ſaid Sumner in the Caſe at the Bar, for 


= Mu - Perjpry and falſe Certificate, yet the Party grieved hal 
_ . recover his Damages at the Common Law, and altho 
the Matter be merely Ecclefiaſtical, yet if the Pary 
grieved hath Damages either by any ee e Proceedings 
of the Judge, or Misfeaſance, or Non-feaſance, or Falſij 
8 of any Miniſter, or by unjuſt Proſecution of the Party, the A 
— Party grieved may have an Action ſir le Caſe, and rear 
++ "ot * een air | fone 
Doctor aud Student 118, 119. Action fur le Cafe, lie 
againſt the Ordinary, for a wrongful Excommunicatia We ; 
touching any Thing out of his Juriſdiction, ſo there are may: 
other good. Caſes :: And the Caſe. in Fits. 4) H. 6. U 
an Archdeacon refuſe to indut the Clerk, £9c. he ſhlſef c 


8 have an Action upon the Caſe, which was affirmed f 
| + good Law by all the Court, with which agrees 26 Hou 
4. and true it is, that it is held in 38 H. 6. 14. That we 


ſuch Caſe he ſhall have Remedy againſt the Arch des er u 
ta puniſh him; but ſaving the Opinion there, they ſar 9; 
not award him Damages in ſuch Cafe. but he ſhall rec nd 
them at Common Law: So F. N. B. 92. If a Man hic 
eeed againſt a Prohibition, the Party may have an Action way 
on the Caſe againſt him for proſecuting in Court Chris ng 
Vide Trin. 20 Ed. 3 Rot. 46. in the Treaſury, Rich an 
4 /il's Caſe, there he recovered Damages againſt, the D 
RE . ſhop of Norwich, by him excommunicated after Probibs 
* 3 on; Epiſcopus adjudicatur effe illicirum erpuguatorem 
2 . _rhoruatis Regie, & querens recuperavit decem mille li 
Page [129] mile Paſe 13. Ed. 3. Rot. 78. Philip* de Hardeſhal's® 
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blur XII  - Hibeas Corpus. N 
Hill, 44 £6. 3. Rot. 78. Sir Tho. - Seaton, Knight, recover- + 
ed againſt Lucy who was the Wife of Rob. Cock/ide, for ſus . 
ing to Rome pro rranſgreſuone. fafta per ipſum Thoman, 
pro caprione honorum & catullorum ſuorum & pro debitis, 
i inde pronuntiari fecit ſententiam excommunicationis, c. 
he recovered by. Verdict Damages to three thouſand Pounds, 
Ee. Trin. 37. Ed. 1. Colts were regovered againſt the 
Archbiſhop of Canterbury, 'forty Pounds pro damnis, per 
ihſum excommunicavit pro executione brevis Regis pro 
by Wl 114% fortia amovenao. Jaeo Epiſcopus capt. Mich. 29 Fd. 
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ak, N. 19. ſimiliter : And divers other Records you may ſee 

the in my Book of Precedents. | 

— HS 

Da- . — — — a wu 

be | h 2 
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fo Paſch. 14 Jac: 

for 0 | | 

— _ Hawkeridge's Caſe. 

arty 8 : 

ling Habeas Corpu S. 

An . | | 
, the N Habeas Corpus to the Marſhal of the Admiralty Ant.69,104,&e. 


granted in Hillary-Term laſt paſt, for Hazokeridge, Pri- Admiralty. 
ſoner.in the Cultody of the ſaid Marche, who did return, — 2 * 
Cuedam cauſa. ſpolii, Sc. contra Hawkeridge pendet in- 
« pro judicio & ſententia parata ſit, Cc. Qui quidem 
Wil, Hazwwkeridge ſic commiſſus remanet donec ants dicta 
Lauſa fer prefatum Daniel Dun certificata fuerit, & hoc 
if cauſa. And alſo upon another Habeas Corpus, he ma de 


ach a Return, and otherwiſe parata /it, &c. which the 
Court took to be very inſufficient, and. gave divers Days to 


mend the Return, and to ſhew the Cauſe of Delay, and 
r why Sentence was not given, foraſmuch as ſententia fuit 
Parata, or otherwiſe a Man may be in 8 Priſon : 
lud the Marſhal would not amend his Return, upon 
mich the Party being in Priſon fixteen or eighteen Weeks, 
mays the Return was eſt parata, Ec. fo the Cauſe was 
ng garata ad judicium, ſed nuuquam judicata: And after 
u another Writ returnable Craſtino Aſcenſionis, was an- 
er Return of Parata, Cc. without ſhewing Cauſe of 
Delay: Alſo it ſeems the Return was inſufficient tor an- 
mer Cauſe, vis. Quæ dam cauſa ſpolii civilis S mariti-_ 
ag Coram, c. which is too general far two 
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tima, 15 H. 
— which Cauſe he ought to have ſaid Super 
aAltum mare, infra juriſdictionem Admiralli ; for the St. 


. Page Ci zol Lioulis ac maritima. Vide 28 H. 8. cap. 15. that upon 


"acccrds 35 H. g. fol. 58, & Sti 


1, Fer chat (ſpolii) is uncertaiti, and oaght 
| [ak ſame 9 ial of what 


7 LY of : ; 
- W % * * 
: 13 Co. 51, 52. 
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bim only ſußer alrum mare : 
- cerns the Impriſonment of the Body ought to be cer- 


it is falſe. And note the 


the King cannot alter th | þ 
70 that he. * be der S Judgment, and comm 
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_ "Habeas Corpus. Parry MI. 
to be ſpeciſ. 
f or of, or in 
what Things in particular, and does not ew any Value of 


2. That Maritima aſt ſuper litrus, or in portm maris, fo 
thoſe appertain or are next to the Sea, and yet the Admin] 
hath not Juriſdiction Super littus maris or in perry, A 
they are Tufra corpus Comitatus, es appears in many 
and Recor And ſo it was adjudged in Lacy s Caſe, thy 
ina the high Water-Mark, and low Water-Mark, when 
the Sea is at an Ebb, it is within the Body of the County, 
Dy. 15 El. the Abbot of Ramſey's Caſe, yet this is Mr. 
. fol. 326. Paſeh. 17 El. in Scaccari 


of 13. R. 2. cap. 5. 2 H. 4. cap. 11. 19 H. 6. 7. confine 
the Return which con 


tain. 4 3 
But for the firſt, all the Court reſolved, that it was in- 
ſufficient : Alſo there was ſhewn no Time of the Spoil; 
and for this, in the ſame Term, for the Inſufficiency of the 
Return which the Court could not obtain to be amended, 
the faid Hawkeridge was bailed in open Court until the 
next“ Term: Alſo the Words are Qnedam cauſe poli a 


inſufficient Return the Party ought to be-bailed or diſcus 
ped as all our Books and infinite Precedents are. Vid: 
H. 6. 44. otherwiſe if the Return ſhall be inſufficient wha 

oce was Civiliter, for v 
have Reſtitution, & nom Criminaliter, © 
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Fudgnem and Execution, in Treaſon and 


3 | Ote, That it * aid b | ſome, that POR udome 
| N 1s given, that one ſhall be hanged until Ws dead 


| ' beheaded, for that 2 K 
ought to he conform'd to the vimenc 1 i 
4 lib. 1. fel. 13. I 
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Pint XII. Jydg ment and Exceation, Kc. 


he may be beheaded,. 22 . pl. 49. One was behead- 
ed for killing of Adam Maltam, the King's M L 


K 


ed by the Neck, and cut down alive, and his Entra 


Will, ſo that in ſuch Caſe the King 


the Judgment; and the King may pardon all or any 

at his Pleaſure ; and it was reſolved that the Duke of 

Somerſet, foraſmuch as his Judgment was to be hanged 
the Neck could not be beheaded, for- that would 


Caſe of the Lord SFturton in the Time of Queen Mary, 


S FEI AIS 


were hanged for Felony. 


on, for Judicandum eft le- 


That when a Nobleman is attaint of Trea- 
this Judgment as is aforeſaid ; the Courſe is, 
ing makes his Letters Patent directed to 
the Lord Chancellor of England, reciting the Attainder 
yet we minding to diſpence with that manner of Executi- 
4 in reſpect that the ſaid A. B. is a Noble- 
= 1 erefore by theſe Preſents remit and releaſe the 
and inſtead thereof, our Pleaſure is, to have the Head of 
the ſaid A. B. cut off, c. as in ſuch Caſes hath been 
led, touching and concerning Noblemen : And by the 

under the 


re 


27 Af. l Ar. Vide F. N B. 144. where it ſeems that 5 
which is there taken for Petit Treaſon. But when 
one is attaint of Treaſon, his Judgment is to be hang- | 
ils 
and privy Members cut off from his Body, and burnt 
in his Sight, his Head to be cut off, his Body to be 
divided into four Parts, and difpoſed of at the Kings 


may pardon all 
the Execution, but Decapitation, for this is Parcel of 


the Judgment. And fo it was refolved in the y 
aud of the Lord Dacres in the Time of H. 8. both which 
H. 8. could not by the 


of and ſuch Execution of Judgment, 


of 9 the Lord Chancellor to make two Writs 
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oa before Juſticer. 
7. 


Juſtices Power JN this very Term, I moved the Juſtices in Sejeanti- Inn 
© on the Statute T in Fler a, upon the Statute Anno 7 Zac. cap. 6, 
fe. H ©. 6- which gave Power t ſtices of Peace, to require 
=” © Sec 11C0.63.b. 8 o two Juſtices of Peace, any 
> Hawk. c. 10. Perſon or Perſons, Cc. and in ſome Caſes one Juſtice of 


ea. . Peace only, If the Juſtices of Peace may make a ſpecial 1 
= bl, eck. 2,3. Warrant to Conſtables, Ec. to have the Bodies of Parties 

x who are to take the Oath according to the Statute before 7 

 , them. And it was reſolved by all ung voce, that they may, oils 

WS + and that for two Reaſons: 3 | the 

=, 1. When the Stature gave Power to Juſtices of Peace to Gon 


—_ require any Perſon or Perſons, Cc. to take the Oath, the 
= Page131) Law implicite gave them Power * to make a Warrant ty 
base the Body them, for Quando lex aliquid alicu 

4 '  eoncedit, conceditur & id ſine quo res ipſe off non poteſt. 
=. 2. It is againſt the Offices of the Juſtices, and of the Aw 
| 85 thority given them by the Statute, that they ſhall go and 

-Feek the Parties: And principally in a Caſe of fo great Con- 

_ - . fequence., Then I moved, if in ſuch Caſe the Conſtable 

= -,. may break the Houſes of the Parties named in their War 

3A rants: And it Teemed to us all that they cannot, for that 
they are not any Offenders until they refuſe to take the 
Oath before them who have Authority to tender it to them 
or commit ſome Contempt to the King; and inſomuch a 
they are not or Offenders, nor are incl ted de charged by 

4 any Matter of Record, their Houſes cannot be broken 

"MF Warrant made by Conſtruction upon the Statute, by whic 

= Authority is given; &c. to requite them to take the Oath, 

3 vide Statute ) Fac. and ſee in it, that Baron and Baroneſſes 

as to the Tender of the Oath need not to be indicted, &. 
for theſe Words, Of or above the (aid Age or Degree, are u 
be intended of the ſaid Age, and above the {aid Deg 

_ or otherwiſe the firſt Clause concerning Barons ſhou 

= * idle; vide thoſe who have Power to tender the Oath to! 

_— - them of the Nobility, have Power to commit them op 
>  ” Refuſal to the common Gaol; by the general Act; an i 
=. any Perſon or Perſons being of the Age of eighteen W 
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„por xn. Oath before Fuſticer, © —- » 
ve, ſhall refuſe to take the ſaid Oath duly: tendered, Wh 
alen N NN to all before. * 4 ; | 
ote, If the Perſon itive in another County, 
2 Statute I but he may be — — 
vr Recuſancy, and the Indictment may he removed into 
the King's Bench, and they may mako Proceſs againſt them 
in ny County of England: Allo if they are in their Houſes 
de Door bs ſhur, &c. then they 4 be indicted either 2 | 
|  Whevre the Juſtices of Aſſiſe, or before t © Juſtices of Peago — 
. the Qvarter-Seſſions, and then after a Veuire ſasiat, = = 
Fc. by Force of a Capias, their Houſes may be broken by - 
the Serif, vide Statute 10 Hlis. cap. 2. (to which tha 
amte of 23, £72. refers, c.) ſuch Proceſs is given j 
„as of not Repairing to Church, as in Indictment of T „ 
/ pals which is Ven. fac, cap. Sc. 7 | 28 „* 


i i jemorandum, Hill. Term. 9 Fac. All the Jade, Kane 
* W-rglond by Commandment of the King, ſignified by the 23 Hl. c. _— 


* 
N 


Tord Chancellor, were aſſembled to have Conſideration of . \N 
1 theſe two Statutes, And in the Beginning of this Term, | _ 
ee faid Points were recited and debated ; and after good I 
16 Confideration ſeve , and Conference had alt ther; It « 


ws reſolved by all, That if one be indicted for Recuſancy, Recuſancy. 4 
je Court may proceed by Proceſs upon the Statute of 23 Kk C2. 
is, or by Proclamation according to the Statute of 28 E. 2 Xe 

s And; that the Proceſs upon the Indictment, for Recu- | 

lucy, is Ven. fac. Capias, 5c. which is the Proceſs in In- 

Iiftment of Treſpaſs; and upon the Capias, the Sheriff, | 
won Requeſt firſt made to open the Door, may do it; ac- 29 


„ ding. to the Reſolution in Seyman's Cale, and when the 
W 2 75 has brought him into Court, he may upon Refu- 
1 e Taking his Oath be genrally indicted as before _ ; 
en es of Aſſiſe, or in R of the Peace upon Re- 3 
A beſore them : But the Juſtices upon the ſecond Day of _ 
by inference, did not ſpeak to the other Point. And after „ 

„ Reſolution was reported to the Lords of the Prify 
1 until at Mhpite ball, in the Preſence of all the Juſtices of = 
+ gland, the ſeventh Day of Feb. in Termin. fanfti Hill. 
ſe ; Regis, and the Lord Chancellor'defired that we ſhould 5 
ent Reſalutions in Writing 3 to which I anſwered,” that 
Judges yever uſed to put their Reſolutiong in Wri- 
re Ing, but that if- the Attorney or Solicitor come to us (as a . 
be e antient Uſe hath been to our Predeceflors) we will do- : —Y 


er our Opinions 10. them again Ore tenus, but not in 


n ; / 

At the third Day of the Conference in this very Term, P47? 221 
kemed upon the Kue; Fac. if Jultices of Peace 1 * (132) . = 
x „ Retulal | A 


8 I 
- * 
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 Refulat before them, commit any Perſon to Gaol without 


e. But & Juſtice of Peace cannot commit any unleſs they 
S. 2 Ie . Statute 5 Fac. And it was reſolved by all, That if the Iv 


; the ſaid Perſon or P | 
88 
Tender and Refuſal of the 


of the Juſtices of Peace who commit the Parties, have B. 
llection to commit either to the next Aſſiſes, or the nen 
63. b. Seſſions; for the Words of the Statute being in the Dil. 


- next Aſſiſes, and ſome until the next Seffions : And it is 
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Oath before Fuſtices. * "Parr XII. 


e l 
"x. 
0 


Bail or Mainpriſe, and mention in their Warrant the Ten. | 
der «nd Refuſal,” then the Juſtices of Aſſiſes, or Juſtice, f 
Peace ought to tendef the Oarh again, and to have a f. ö 
cial Indictment z, for the Words of the Act 3 Fac. are, * 
or any other whatſtever, WM - 
Se. fo that this Word (other) excludes the Perſons, who 
were committed for Refuſal. But it ſeems if the Min. 
vine of the Juſtices, of nn, 0: do not comprehend any 
th, then they may be 
rally indicted, as upon Refuſal in open Court, for the 
cannot take Notice of the former Tender and Refuſal i 
ſuch Caſe: And it was reſolved, that the major Number 


junctive, ſome may be more apt to be committed until the 


to be obſerved, that two Juſtices, of which the one is 1 
þe of the uorum, by the Statute ) Zac. may commit a 


above the Age of eighteen, and under the 
obility, 48 3 be not indifted, nor — 


of N 


be proſecuted, indicted, or convicted, Oc. according to the 


| - 201 
re gzAment be commenced upon the Statute 3 ac. upon R 
34 ſuſal in open Court, the IBdid mene may be ſhort and ge : 
neral, of what the Parties are indifted, &c. And not ſo, 1 BW = 

the Indiftment be upon the Commitment made by two jr 63 

ices of Peace; this is good of any Perſon whatſoever, du pi 

in ſuch Caſe, if the Aſittimus be eſpecial, comprehending Wl 5e 

the Tender of the Oath and R , there — to il — 

j ſpecial Indictment and Refuſal in open Court. Alſo if te der 
uſtice of Peace make a ſpecial Mittimus, then the Indi co 

ment ought to be ſpecial, eil. To recite that the Party vu +. 

indicted or prefented, &c. in certain, according to the d not 

tute 7 Fac. And that he refuſed before one Juſtice of Peact, Arc 

or otherwiſe in open Court; but if the Mirtimus be gene the 

ral, as is aforeſaid, then the Indictment before Juſtices «iſ Ia 

Aſſiſe at the Aſſiſes, or Juſtices of Peace at the Seſſiom d x5 

. Peace, may be general upon the Statute 3 Fac. wh! 

a . * b - fr 
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| 
Aich. 10 Jacobi Regin, 0 | 
The Bart of Northampton's Caſe, © = 


| again inſt T, Goode- Scand' Magnart 
em. Vernon, Gen. 808 1 Cro. 9, 
Henry Minors, Serjeant of the Waggons, T ho. Lake, Gen. 3 _— 
and James Ingram, Merchant, Ore tenus in the Star-cham- Hetley 7. 
ber, the laſt Day of the Star- chamber, and charged Googe- 1 Leon. 3336. 


f boy | bas ' 

TA Attorney General informed 

1 9 

; 

7 

e be had ſpoken and publiſhed of the Earl of Nor- ing . 
1 

0 

f 


rick, Gent. Sir Richard Cox, Kt. 


thempton, ane. of the Grandecs and Peers of the Realm, 1 Kal. Abs, 3 
one of the King's Privy Council, Lord Privy Seal, and Ld. Hob. 35. 9 
Guardian of the Cinque - Ports, divers falſe and horrible . 8 
Scandals, il. That more Jeſuits, Papiſte, Sc. have come 2 
into Zug lang, ſince the Earl of 


was Guardian | 
A 


2 SA 


2. That the ſaid Earl had writ a Book openly againſt Gar- 7 ,/2-- /* * 
nt, Ce. but ſeeretly he had writ a Letter to Bellarmine, 7 61 11 2 * 
intimating that he writ the ſaid Book Ad placandum Re- 2 
gem, ſive- ad faciendum populum, and requeſted that hies 355 
Book might not be anſy 3 and that the Archbiſhop of 
Canterbury had certified it to the King, and that the ſaid 
Googerick did relate it to one Dewsbury, « Batchelor in 
Divinity, who had acquainted the ſaid Earl with it, Geode- 
rick being examined, confeſſed the Words ſpoken ; but to 
extenuate his Offence ſaid, that he was not the firſt Foun; * 
der: And he vouched the ſaid Sir Richard Cox, who con- 
ſeſſed that he related to Gooderict the Matter concerning 
+ the Book of the Earl, and his Letter to Zellarmine, bur 

not the Words concerning the Cinque Ports; and that the | 1 
Archbiſhop of Canterbury had informed the King of it, to 14 
the Intent that the Earl of Northampton ſhould not be 
Lord Treaſurer ; and to extenuate his Offence, he vouch- 


ed the ſaid Vernon, who upon Examination confeſſed that 


witch Ric hard Cox had publiſhed, but that he wes not the 
ict Author, but he cited the ſaid Lale, who did likewiſe - 
tonfels what Vernon had ſaid; but that he heard it from 
t Nicols, who being examined / conſeſſed it; and 


vith all, that one Speaker related it to him, and that be PO 
had heard it from one James Ingrum, and James * 7 99 
| b | ing | 
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Rs | 4? | | y 1 , F N 
Nye Earl of Northampton ? Caſe. Pike xl. 
Nag examined, confefled the Words concerning the id 
Book of the Earl, and of the Letter to-Bellarmine, 
that in the Month of October, he heard the faid Words of 
3 two EFngli Fugitives at Ligorne, and never did Publiſh 
= them until the Death of the Earl of Salisbury, Treaſurer 
| Who died in Moy liſt: And all the faid Defendants con. 
_  —_—_ ſeſſed at the Bar, all that with which they were charged 
1 and at the Hearing of this Caſe were eleven Judges of 


— 5 


Law, Fleming Juſtice being abſent prepter egritugj. 
_._- And ſo it was reſolved, that the Publiſhing of falſe Ru. 


II mors, either concerning the Ki g, or of the High Gran. 
* dees of the Realm, was in ſome Caſes puniſhable by the 
DTommon Law: But of this were divers Opinions. 7% j; 


I. Touching, the Matter and Quality of the Words. 

3 2. Touching the Perſons of whom they are ſpoke. 

1 bo: lon Led Manner of Contrivance, or Publiſhing af 

F. / em. > 2 * i 

| - ' "4. Touching the Puniſhment, for which Cauſe: diver 

a | Akts have made Declaration, and have put Things in 
. 4 C | inty. Ne 5 VI 0 ; ; | 7 


r 4 Hal firſt of all, as to the Words or Rumours then 
—_— Beg Monroe 6 „ | 
* _* 1." They ought tobe falſe and horrible. 2 
2. Of which: Diſtord or Slander ariſe betwirt the 
Ting and his People, or the Grandes of the Realm; Weſt.:. 
|  *cap. 24. or between the Lords and Commons, 2 R. 2. c. 3. 
2 — 25 great Peril and Miſthief may come to all the Realn, 


SF _ETSSSY>-ÞDrp3>» =o.s 


Tue Subverſion and +» "ot of the Realm, wien. 


Am por this the ſaid Act of 2 R. 2. againſt Rumours, fi Wil B 
en horrible Meſſuages — ' ©  ' [e 

63 "IT ; "WI" TY 1 2 OR an / 

2. As to Perſons, they are declared to be Prelates, WW hath 
Dukes, Earls, Barons, and other Nobles and Grandes WW pain: 
bdbof the Realm, and alſo of the Chancellor, Treaſurer, WW althe 
' . "Clerk of the Privy Seal, Steward of the | Houſhold of ih this 


| | dur Sovereign Lord the King,” Juſtice of the one Bench one 
{| and of the other, or of any the great Officers of the or of 
= .. Realm, ½ 2 R. 2. cap. f. and the King is” contained BY lawfy 


” 8 within the Act of Jeſt. 1. cap, 34. hs appears in Dyer „ be b 
» n Mar. e 7 a $098 reer | | bis A 
J * . 8 „ : that ! 
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